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Foreword

ourts have tremendous power. Both state and federal judges make decisions

that affect virtually every facet of our lives, from voting rights to educational

equity, from disability rights to immigrant justice, from abortion access to
safety in the workplace. And having a bench that reflects and represents diverse
perspectives is core to achieving a system of justice that lives up to its name. Yet the
lack of diversity in our nation’s courts is at crisis level.

President Donald Trump’s nominees to the federal courts
are the least diverse in decades. As of early June 2019,
none of President Trump’s 46 appellate court nominees
are African American, none are Latinx, and only nine are
women. Currently, the Seventh Circuit Court of Appeals
has no judges of color, while the Fifth Circuit has no
active Latinx judges. In the Eighth Circuit, President
Trump nominated four white men, despite there being
only one woman and one person of color on a bench with
17 active and senior judges.

Similarly, President Trump’s district court nominees are
overwhelmingly white and male. This is a troubling devi-
ation from nearly a century of nominations. Presidents
Jimmy Carter and Barack Obama made diversity on the
federal bench a priority — and now, President Trump is
the first Republican president since Herbert Hoover to
nominate fewer women and people of color to the federal
bench than the previous Republican president.

As Justice Thurgood Marshall said, we condemn the
courts to “one-sided justice” when we deprive the legal
process of “differing viewpoints and perspectives on a
given problem.” And this whitewashing of the courts
comes at a time when the legal profession has more
female attorneys and attorneys of color than ever before.
Representation matters not only for the paths of future
lawyers, but also for the communities who depend on
our judicial system to affirm their lived experiences and
recognize injustice from the perspective of many — not
the isolated perspective of one.

Extensive research has also shown that including a
broad range of viewpoints in the judiciary enriches delib-
erations, fosters better-informed decisions, and enhances
public confidence in our system of justice.

But the lack of judicial diversity is not exclusive to the

federal judiciary. State Supreme Court Diversity vividly
shows that state supreme courts, which are generally the
final word on state law, do not reflect the diversity of
the communities they are supposed to serve. White men
compose a disproportionate majority of state high court
judges, while women and people of color are dramatically
underrepresented. By some measures, over the past 20
years state high courts have become less reflective of an
increasingly diverse America. This not only narrows the
pipeline of potential nominees to the federal bench but
also threatens the legitimacy of state courts in the eyes of
the communities whose rights they are charged to protect.

Most people who interact with the legal system do so
in state courts. And as the federal courts become increas-
ingly inhospitable to civil rights, state courts are poised to
become even more important venues for litigation. This
report should spark critical dialogue at a time when those
in our nation’s highest offices seek to erode the rule of
law and silence communities of color.

Diversity on the bench is not a panacea. Differing
perspectives do not themselves ensure that courts will
recognize and protect our civil and human rights. But
promoting decision-making that includes voices from our
nation’s diverse communities will help foster an equitable
system of justice.

All people in the United States deserve a system of
justice that realizes its name. But today, at both the state
and federal levels, courts lack the rich experience of our
diverse communities. Building diverse and representative
state and federal benches should be an urgent priority for
advocates and lawmakers. We must demand more from
leaders who have the power to build benches as vibrantly
diverse as our nation.

Vanita Gupta
President and Chief Executive Officer, The Leadership
Conference on Civil and Human Rights
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Introduction

mid growing recognition of disparities in America’s justice system, this report
highlights a critical but under-scrutinized problem: the lack of racial, ethnic,
and gender diversity on state supreme court benches across the United States.

State supreme courts, which sit atop state judiciaries,
do not typically garner the same attention as the U.S.
Supreme Court, but they hold substantial power. As a
whole, state courts hear 95 percent of all cases filed in
the United States.! State supreme courts generally provide
the final word in interpreting state law and set precedents
that bind more than 23,000 lower state court judges.?

In recent years, state supreme courts have reversed
multi-million dollar verdicts in commercial disputes,3
struck down restrictive abortion laws,* and ordered
hundreds of millions of dollars in additional funding for
education® — all as matters of state law.

Drawing on nearly 60 years of data, we looked at who
has been empowered to don a robe and sit on these
powerful courts. A few numbers begin to tell the story:

= Twenty-four states currently have an all-white su-
preme court bench, including eight states in which
people of color are at least a quarter of the state’s
general population.®

= Only 15 percent of state supreme court seats nation-
wide are held by individuals who are Black, Asian,
Latino, or Native American — though nearly 40 per-
cent of the nation’s population are people of color.’

» Since at least 1960, the earliest year for which we
were able to obtain comprehensive data, 13 states
have never seated a person of color as a justice, and
six more states have only had one justice of color.
More than a third of all states — 18 in total — have
never seated a Black justice.

= Women hold only 36 percent of state supreme court
seats. Currently, 17 states have only one female jus-
tice on their supreme court bench.

By some measures, state supreme courts are less reflec-
tive of the United States’ diversity than they were a gener-
ation ago. The gap between the proportion of people of
color on the supreme court bench and their representa-
tion in the U.S. population was higher in 2017 (the most
current year for which we have available population data)
than it was over two decades ago, in 1996.

This deficit of diversity among judges threatens the
legitimacy of the judiciary in the eyes of the commu-
nities it serves. As former Ohio Supreme Court Justice

Yvette McGee Brown observed, “The public’s perception
of justice suffers . .. when the only people of color in a
courthouse are in handcuffs.” This is particularly so in
light of the vast racial disparities in the American criminal
justice system,® where 1in 3 Black men are incarcerated in
their lifetimes, compared with 1in 17 white men.’® A 2015
National Center for State Courts survey of public confi-
dence in state courts found a “massive racial gap” in trust
in the fairness of the courts, revealing a “deep distrust of
courts among African Americans.”!

An absence of judicial diversity also limits the perspec-
tives available to inform judicial deliberations, undermin-
ing state courts’ ability to develop a legal jurisprudence
for an increasingly diverse America.? Research shows
that judicial diversity enriches judicial decision-making,®®
promotes public confidence in the judiciary,* and estab-
lishes role models across demographic groups.’

Many factors drive this, including a long history of
racial and gender discrimination and inequities in access
to law schools and the legal bar (see Part II, “A History
of Discrimination and Structural Hurdles”). Women and
people of color continue to be underrepresented in the
legal profession, and prior research has found that struc-
tural barriers — including implicit and explicit biases,
disparities in access to mentoring, and unequal work
assignments — impact their advancement into leader-
ship positions in the law, which can in turn impact who
reaches the bench.!

Using new data, this report breaks ground in analyz-
ing how another factor may impact diversity on the
bench: a state’s method of judicial selection. Our analy-
sis reveals that judicial elections have rarely been a path
for people of color to reach the supreme court bench.
This is true even in states that use contested elections
to choose their justices. In these states, interim appoint-
ments, which occur when a seat opens in the middle of a
justice’s term, have been the principal path to the bench
for justices of color — but not for white justices. (Our
findings are limited to state supreme courts, and dynam-
ics may differ in lower courts.) And as detailed in Parts III
and IV, we find racial disparities in virtually every element
of state supreme court elections, from who wins, to how
frequently incumbent justices are challenged, to how
much money candidates raise, to who is supported by
special interest groups.

Diversity on state supreme courts is under-studied and
under-scrutinized, in part due to a lack of data: few states

2 Brennan Center for Justice
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collect this information or make it publicly available. This
report helps fill that gap, documenting missing diversity
in the makeup of state high court benches across the
country. However, understanding the starkly inadequate
number of people of color and women on state supreme
court benches is only a first step. We hope these findings
will add urgency to efforts to build and strengthen pipe-

lines to law school and the bench for underrepresented
communities, encourage reforms to make both judicial
elections and appointments more open to a diverse set
of candidates, and inform discussions about how states
should choose their justices in the first instance. Building
a more inclusive judiciary should be a priority — not just
for our elected officials and law schools, but for all of us.

Data Sources

For a full description of our data sources, see Appendix 1.

Most states do not collect
and/or make available
records of state supreme
court justices’ race,
ethnicity, or gender, making
it difficult to compile such
data. Our analysis relies
heavily on a dataset
compiled and generously
shared by Greg Goelzhaus-
er, a political scientist at
Utah State University, that
includes information on
how each justice who
joined a state supreme
court between 1960 and

2014 first reached the
bench, the gender of each
justice, and whether
publicly available informa-
tion indicated that the
justice was a person of
color (individuals who are
Black, Asian American, or
Latino). We supplemented
the Goelzhauser dataset to
include justices who were
first named or elected to
the bench between 2015
and 2019 and to include
Native American justices
when information was

available. We also added
the last year each justice
sat on the bench, making it
possible to create snap-
shots of the composition of
state supreme courts over
time. We also created a
dataset comprised of all
supreme court candidates
who stood for election
between 2000 and 2016,
whether or not they won or
lost. Race, ethnicity, and
gender data was derived
from secondary sources
with hallmarks of credibili-

ty, including biographical
statements, obituaries,
newspaper articles, and
listed membership in
affinity organizations. Fund-
raising data comes from
the National Institute on
Money in Politics. Esti-
mates of television ad
spending by outside groups
was provided to the
Brennan Center by Kantar
Media/CMAG.
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I. Nationwide, State Supreme Court Benches Are
Overwhelmingly White and Male

cross the country, state supreme courts fail to reflect the diversity of the

communities they serve. The disparities are stark: People of color compose

nearly 40 percent of the U.S. population, but hold only 15 percent of state
supreme court seats as of May 15, 2019. Women make up roughly half the U.S.
population but hold only 36 percent of state supreme court seats. White men make
up less than a third of the U.S. population, but they constitute 56 percent of today’s
supreme court justices (Figure 1).”

Figure 1: Demographic Composition of State Supreme Courts as Compared to National Population

B National population (2017) State high courts (2019)

56%

g 31%
30% 29%

19% 20%

8% 7%

White Men White Women Men of Color Women of Color

Population data from the U.S. Census Bureau 2013-2017 American Community Survey 5-Year Estimates. State high court data collected by the
Brennan Center as of May 15, 2019. White men and white women refer to non-Hispanic/Latino whites.

These trends are borne out across the country. Only five states do not have a single person of color on their state
states — California, Connecticut, Minnesota, North Caro-  supreme courts, as reflected in Figure 2. (Supreme court
lina, and Oregon — have a supreme court bench where benches vary in size from five to nine justices.) This
the percentage of people of color is higher than their includes eight states in which people of color are at least
representation in the state’s population as a whole.!® (See a quarter of the state population.

Appendix 2 for a state-by-state breakdown.) Twenty-four
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Figure 2: States with All-White Supreme Courts, May 2019
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We use “white” to refer to non-Hispanic/Latino whites.

Figure 3: General Population Demographics in the 24 States With All-White State Supreme Courts

State Percentage People of Color State Percentage People of Color
Nevada 51% Utah 21%
Alaska 39% Idaho 18%

Delaware 38% Wisconsin 18%
Alabama 34% South Dakota 18%
Rhode Island 27% Wyoming 16%
Arkansas 27% Kentucky 15%
Tennessee 26% North Dakota 15%
Michigan 25% Montana 14%
Kansas 24% New Hampshire 9%
Pennsylvania 23% West Virginia 8%
Indiana 21% Vermont 7%
Nebraska 21% Maine 7%

For full table see Appendix 2.

Population demographics from U.S. Census Bureau, Population Estimates Program, July 2018. Supreme court diversity data as of May 2019.
People of color includes individuals who are Black, Asian, Latino, Native American, or multiracial.
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Likewise, while there is regional variation with respect
to racial and ethnic diversity within the United States,*
every region has a substantial gap between the propor-
tion of people of color on the supreme court bench and
the proportion of people of color in the general popula-
tion (Figure 4). To calculate this gap, we used a method-
ology similar to one used in a recent study commissioned
by the American Constitution Society, calculating how
far the proportion of justices of color on each region’s
supreme courts falls short of what would be predicted
based on the representation of people of color in the
region’s population.?°

As of 2017, the most recent year for which population
estimates are available from the U.S. Census Bureau’s
American Community Survey, the South had the largest
diversity gap: there were 72 percent fewer justices of color
on supreme court benches in the South than would be
predicted by the representation of people of color in the
general population. By contrast, the Northeast had the
lowest diversity gap at 46 percent.

Unfortunately, data limitations mean that we cannot
provide a more detailed description of racial and ethnic
diversity on the bench, such as the proportion of justices
who identify as Latino, or address the representation of
other historically marginalized communities, such as

Figure 4: Gap Between Population Diversity and Court
Diversity by Region, 2017

%
69% 72

66%

46%

Northeast West Midwest South

These figures represent each region'’s diversity gap: what percentage
fewer justices of color are on the state supreme court bench than would
be predicted base on the proportion of people of color in the general
population. Higher percentages indicate a greater racial diversity gap.

Figure 5: Gender Diversity on State Supreme Courts, May 2019
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Share of women on state supreme court
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justices who identify as LGBTQ. More research and better
data are required to provide a more complete picture.?

States across the country also have a lack of gender
diversity on their state supreme court benches, as
reflected in Figure 5. These disparities are particularly
severe for women of color. Thirty-three states do not have
a single female justice of color. You are more likely to
encounter a white justice named John, David, or James on
today’s high court benches (31 combined) than you are to
meet a female justice of color (24 in total).

Female justices are also concentrated in just a handful
of states. In 17 states, there is currently only one woman
on the supreme court bench. In 38 states, women make
up less than half of the supreme court bench. Among
white female justices, 23 percent sit in only five states.

The lack of diversity on today’s supreme court benches
is even more striking in historical context. Since at least
1960, the earliest year for which we were able to obtain
comprehensive data, more than a quarter of all states
(13) have never had a person of color serve on their high
court, and six states have only seated one justice of color.
More than a third of all states — 18 in total — have never
seated a Black justice.?? And over the past 20 years, two
states (Louisiana and Rhode [sland) have not had any new
female justices join their high court benches, and seven

states have only had one.?

Troublingly, by some measures, state supreme courts
have actually become less reflective of an increasingly
diverse American population in recent years. While there
are more sitting state supreme court justices of color
today than there were two decades ago, proportionally,
state high courts have become even less reflective of the
nation’s changing demographics. From 1996 to 2017, the
gap between the proportion of people of color on state
high court benches as compared with the overall national
population increased. In 1996, there were 63 percent
fewer justices of color on state high court benches than
would be predicted based on their representation in the
general population. In 2017, the most recent year for
which population estimates are available from the U.S.
Census Bureau’s American Community Survey, the gap
was 66 percent.?

Several individual states’ supreme courts have also
become less racially diverse in absolute terms in recent
years, a trend that is most pronounced in states that use
contested judicial elections to choose their justices.? For
instance, Michigan’s high court bench was more racially
diverse in 1962 than in May 2019.%6 As early as 1986, two of
seven justices on Michigan’s supreme court were people
of color, while today, the state’s supreme court bench is

Figure 6: States With No Justices of Color Since at Least 1960
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See Appendix 2 for the corresponding proportion of each state’s general population composed of people of color.
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all white. And in Pennsylvania, two of seven justices were
people of color in 1988, including the nation’s first Black
female state supreme court justice, Juanita Kidd Stout.
Today, Pennsylvania’s high court is all white. Similarly, at
the start of 2000, two of nine seats on Alabama’s state
high court were held by Black justices. That November,
both were ousted in an election. For the past 18 years,
Alabama’s high court bench has been all white, even
though people of color currently make up a third of the
state’s population.

One potential explanation for the reduction in racial
diversity on the bench in many states that use contested
elections is that during the past two decades, supreme

court elections have become increasingly costly and polit-
icized.? It is possible that under these circumstances, it
has been more challenging for candidates of color to
wage successful campaigns. We closely examine racial
disparities in judicial elections in Part IV of this report,
finding that from 2000 to 2016, on average, candidates
of color lost more often, raised less money, and were chal-
lenged more frequently than white candidates in supreme
court elections. Unfortunately, due to data limitations, we
cannot determine whether these racial disparities are
more pronounced than in the pre-2000 era, indicating
an area warranting further study.

Figure 7: States that Have Never Had a Black Justice
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I1. A History of Discrimination and Structural Hurdles

he lack of diversity in state judiciaries has deep roots, as women and racial

minorities were excluded, both formally and informally, from practicing law and

serving in the judiciary for much of American history.22In 1873, for example, the
U.S. Supreme Court ruled that Illinois could deny law licenses to women.?°In 1890,
the California Supreme Court denied a Chinese immigrant named Hong Yen Chang
the right to practice law in the state because he was barred from becoming a citizen
under the Chinese Exclusion Act.*® And African Americans were excluded from
Texas’s state law school until as late as 1950, when the U.S. Supreme Court struck
down the discriminatory practice. At the time the lawsuit was filed, there were no law
schools in the entire state that admitted African Americans.*

Not surprisingly, state supreme courts long remained the
province of white men. The first Black supreme court
justice, Jonathan Jasper Wright, was appointed to the
South Carolina Supreme Court in 1870 during the short-
lived Reconstruction era. No other Black justice reached
the high court bench in any state until 91 years later, in
1961.%2 The first woman to sit on a state supreme court
bench was Florence Ellinwood Allen, in 1922; another
woman did not reach a state supreme court bench until
1959.3 The first Black woman to reach a state supreme
court bench was Juanita Kidd Stout in Pennsylvania in
1988.34

The persistence of racial and gender disparities on
today’s state supreme courts reflects myriad and complex
factors. In Part 11, this report provides new evidence about
how a state’s method of selecting judges may impact
diversity on the bench, showing that elections have rarely
served as a path to the bench for people of color. But prior
research and accounts from judges and judicial candi-
dates suggest a host of factors that contribute to the lack
of diversity on today’s supreme court benches — of which
the method of selection is only one.

Among other factors, there continues to be a lack
of racial and gender diversity among people with the
professional experiences that have historically served as
a pathway to the judiciary — and an emphasis in judicial
selection on career patterns that have traditionally been
the province of white men.

Women, for example, have outnumbered men in law
schools since 2016% and as early as 1985 made up 40
percent of enrolled law students.?” Yet the number of
women holding high-prestige leadership positions within
the legal profession has not reflected these trends. As of
2018, women make up 36 percent of active attorneys.3®
But according to a 2018 report from the American Bar
Association’s Commission on Women in the Profession,
they are only 23 percent of law firm partners, 26 percent
of Fortune 500 general counsels, and 32 percent of law
school deans.*® Notably, several empirical studies have

found that having a larger pool of female attorneys in a
state does not have a statistically significant relationship
to the proportion of women serving on state supreme
courts, underscoring that having a diverse pool of lawyers
does not necessarily translate into a diverse judiciary.*®
The judicial pipeline narrows even earlier for people of
color, who continue to be dramatically underrepresented
in the legal profession as a whole, making up an esti-
mated 15 percent of lawyers nationwide, according to the
American Bar Association.”! People of color are further
underrepresented in many leadership positions that have
often served as a path to the bench. For example, while
people of color made up about 20 percent of first-year
law students as early as 1993%2 (and were 31 percent of
first year law students in 2018%3), in 2018, only 9 percent
of all law firm partners were people of color.** Women
and people of color are also underrepresented among
judges on state trial and intermediate appellate courts.*
Why does the leadership pipeline narrow? Prior
research suggests that implicit bias, harassment, and
discrimination have been among the hurdles that women
and people of color face in advancing in the legal profes-
sion, along with disparities in access to legal networks
and mentorship.*®
For example, a recent survey of women and lawyers
of color working at law firms and as in-house counsel,
commissioned by the ABA’s Commission on Women in
the Profession and the Minority Corporate Counsel Asso-
ciation, found that women and people of color reported
higher levels of bias than white men with respect to equal
opportunities for everything from the quality of assign-
ments, to networking opportunities, to performance eval-
uations and promotions.*” And in a 2014 study, law firm
partners asked to review a legal memorandum found
more errors and gave it a lower rating when they were
told it was authored by a Black (as opposed to white) man,
comporting with social science literature finding “leni-
ency bias” favoring “in-groups” in employment settings.*®
Of course, even though women and people of color

State Supreme Court Diversity
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Figure 8: Racial Diversity on State Supreme Courts, Snapshots from 1989 to 2019
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The maps for 1989, 1999, and 2009 divide the number of justices of color who sat on a state’s high court bench in a given year by the
total number of justices who sat on that high court bench that year. In some instances, the number of justices who sat on a state's bench
in a given year may exceed the number of seats on a state’s high court bench, such as when a justice retires and a replacement is named
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2009
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2019

the same year. Given data limitations, we were only able to examine data at the aggregate year-level, rather than by individual month; as

aresult, these percentages reflect aggregate state-level diversity over a given year. The 2019 map reflects the state high court bench as
of May 15, 2019.
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are underrepresented among leadership positions within
the legal profession, in every state there are many women
and people of color who could serve with distinction to
fill state supreme court seats. Research suggests several
other factors that may also deter such candidates from
seeking judicial positions, including low salaries*® and a
lack of formalized mechanisms for recruiting candidates
from diverse backgrounds.>®

Political dynamics may also affect the extent to which
a given state’s high court is likely to reflect the diversity
of the communities it serves. For instance, several stud-
ies have found a relationship between a state’s dominant
political ideology and racial and gender diversity on the
bench, with states with more “liberal” ideologies more
likely to have diverse courts when controlling for other
factors.® Likewise, studies suggest that the number of
justices on a court and the frequency with which court
seats open have a relationship with judicial diversity.*2

12 Brennan Center for Justice
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III. Does a State’s Method of Judicial Selection

Impact Diversity?

his report provides new evidence regarding another factor that may affect diversity

on the supreme court bench: a state’s method of choosing judges. To select supreme

court justices, most states use either competitive elections or appointments by the
governor after vetting by an independent nominating commission, often known as “merit
selection.” (These appointments are often followed by periodic retention elections where
a justice stands for an up-or-down vote.>*) We provide new evidence that, at least at the
supreme court level, the vast majority of justices of color first reached the bench via judicial
appointments. Judicial elections have rarely been a path to the supreme court bench for
people of color, and they have often been a path off the bench for incumbents of color.

The question of whether judicial elections or appoint-
ments yield more diverse benches has loomed large in
reform debates over how to respond to the growing polit-
icization of supreme court elections, including whether
states should do away with elections altogether. (In a 2018
report, the Brennan Center urged states to end supreme
court elections, replacing them with a publicly accountable
appointment process with input from a diverse and inde-
pendent nominating commission.?®) In particular, some
minority bar associations and civil rights groups have
previously expressed skepticism about ending judicial
elections because of concerns about the potential impact
on judicial diversity.%®

Historically, studies aiming to assess whether a state’s
method of judicial selection affects diversity on the bench
have yielded mixed findings.” One of the hurdles to assess-
ing the impact of judicial selection methods on diversity
has been the complexity of states’ judicial selection system:s.
For example, while 22 states use contested elections as
part of their system for choosing justices, many of these
states routinely rely upon interim appointments, where
justices are temporarily appointed when a position opens
in the middle of a term — and then enjoy an incumbent
advantage in future elections.%® In fact, prior scholarship
has found that approximately half of all state supreme
court justices in contested election states first reached the
bench via interim appointments.® Thus, simply treating a

state as having an “elected” or “appointed” supreme court
may miss critical nuance regarding the method by which
individual judges actually reach the bench.

To overcome this issue, we looked at how individual
justices first reached the supreme court bench over a nearly
60-year period 1960-2018) — including whether justices
in election states first reached the bench via an interim
appointment.®® We also looked at how justices fared once
on the bench.

This more granular analysis tells a powerful story: people
of color have consistently made up a higher proportion of
appointed, as compared with elected, first-time supreme
court justices. Incumbent justices of color have also dispro-
portionately been challenged and lost elections once on
the bench, as compared with incumbent white justices.
By contrast, by most measures, women have fared simi-
larly under both elective and appointive methods (without
controlling for race).

Our findings are consistent with some prior academic
studies that also looked at the method by which individual
justices reached the bench and sought to control for other
factors that could explain racial or gender disparities in
order to isolate the effect of the selection method. These
studies found that appointive methods were more likely
than elections to place people of color onto the supreme
court bench, and that the relationship was statistically
significant. No such relationship existed for women.5
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What About Lower Courts?

>> This report’s analysis is
limited to diversity on state
supreme courts and does
not address how judicial
selection may affect the
racial or gender composi-
tion of lower court benches.
Indeed, at least one prior
study that looked at a
sample of lower court judges
found that appointments
produced more racial
diversity at the supreme
court level, while at the lower

court level, the method of
selection was not related to

racial diversity on the bench.

These findings suggest that
dynamics may differ based
on court level.®?

>> State supreme courts
differ from lower courts on
many dimensions: there are
far fewer judges, as an
institution they are prec-
dent-setting and have more
power to shape a state's

legal and policy landscape,
and they are typically
higher-prestige positions. In
states that use elections,
state supreme court
candidates’ experiences also
frequently differ from those
of lower court candidates in
important respects. For
example, state supreme
court candidates usually run
in statewide elections, while
lower court judges runin
smaller jurisdictions. State

supreme courts have also
seen a proliferation of
million-dollar elections,
while most lower court
elections are far less costly.
For all these reasons, our
findings may not be
generalizable to all court
levels; we encourage further
research on diversity on
lower court benches.

1. How Justices First
Reach the Bench

Supreme court elections have rarely been a path to the
bench for people of color — a fact that is driven both by a
candidate pool that lacks racial diversity and by disparities in
success rates for white candidates and candidates of color.

Elections have rarely been a path to the
bench for people of color

From 1960 to 2018, a total of only 17 justices of color first
reached the bench through an election, comprising 4
percent of initially elected justices. During the same time
period, 141 justices of color were appointed to the bench,
comprising 12 percent of all appointed justices (Figure
9). Only 6 women of color first reached a state supreme
court bench through an election, making up 1 percent of all
initially elected justices. Women of color made up 3 percent

Figure 9: People of Color as a Proportion of All Initially
Elected and Initially Appointed Justices, 1960-2018

W Justices of Color

White Justices 4%

Initially
Elected

Initially
Appointed

96% 88%

Figure 10: People of Color as a Percentage of All Initially
Appointed or Elected Justices, by Time Period

Initially appointed justices —
% people of color

— Initially elected justices —
% people of color

18%
13%
5% 6% 5%
0./
1960-79 1980-99 2000-18

of all appointments. By contrast, female justices have been
first elected and first appointed to the bench in roughly
equivalent proportions (without controlling for race).s?

Judicial appointments, as compared with elections,
have also been the principal selection method respon-
sible for the increase in racial diversity in state supreme
courts over recent decades. The proportion of people of
color among initially appointed justices has increased
over time. By contrast, the proportion of people of color
among initially elected justices has declined.

As reflected in Figure 10, from 2000 through 2018, only
5 percent of justices first elected to the bench were people
of color — a lower percentage than in 1980 through 1999,
when 6 percent of justices first elected to the bench were
people of color. During the same period, the proportion
of people of color among justices first appointed to the
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Figure 11: People of Color as a Percentage of All Initially Elected and Initially Appointed Justices, 1961-2018
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bench grew from 13 percent to 18 percent. Remarkably,
more justices of color were first elected to the bench in
the 1990s than in the 2010s. And from 2003 to 2015, not
a single person of color first reached the bench through
an election. By contrast, there has not been a single cycle
since 1963-64 where there were no justices of color
among initially appointed justices.

People of color have also made up a higher propor-
tion of initially appointed justices as compared to initially
elected justices during every election cycle since 1965-66,
with the exception of 2017-18 (Figure 11). While in abso-
lute numbers the 2017-18 cycle saw more people of color
appointed than elected, there was both an unusually high
percentage of initially elected justices of color and a low
percentage of appointed justices of color relative to other
recent cycles. (We analyze the 2017-18 election cycle in
greater detail in the box, “A Closer Look at the 2017-18
State Supreme Court Elections.”)

When we limit our analysis to the 22 states that
currently provide for contested elections to fill seats
on their high courts, the results are even more striking
(Figure 12). Since 1960 (the earliest year for which we have
comprehensive data), more than half of all white justices
in these states first reached the bench via an election
(as compared to an interim appointment).®* Yet among
justices of color in these same states, only one in five first
reached the bench via an election.®® Since 1960, only 10 of
the 22 states that currently use contested elections have

91-92

2003-04 09-10 15-16

97-98

ever had a justice of color first reach the bench via an
election. Eighteen of these 22 states have had a justice of
color first reach the bench via an interim appointment.®®

Racial disparities in candidate pools and
rates of electoral success

Why have so few people of color reached the bench via an
election? Disparities in both the composition of the candi-
date pool and in rates of success are both part of the story.
For nearly two decades, the proportion of supreme court
candidates who are people of color (including both open
seat candidates, challengers, and incumbent justices) has
remained flat. As reflected in Figure 13, the percentage of
candidates of color in 2017-18 (12.7 percent) was lower than
the corresponding percentage in 2001-02 (12.9 percent).’’

Candidates of color also have been less successful
than white candidates in winning elections (Figure 14).
In order to reach the bench via an election, a candidate
must either challenge and defeat an incumbent justice
or win an open seat. In both types of races, candidates of
color have lost more often than white candidates. From
2000 to 2016, only five candidates of color won state
supreme court elections as nonincumbents, while 46
candidates of color lost.

The flat candidate pool and lower success rates among
people of color may also be interrelated, as racial dispari-
ties in success rates may dissuade potential judicial candi-
dates from running for supreme court seats.

State Supreme Court Diversity
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Figure 12: Contested Election States: People of Color as a Percentage of All Initially Elected or Appointed Justices, 1960-2018
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Figure 13: Supreme Court Candidate Demographics, 2000-2016
Candidates: Percentage White == Population: Percentage People of Color
= Population: Percentage White Candidates: Percentage People of Color
90.2% 88.1% 90.4% 88.3% 89.5% 87.1% 88.4% 88.1% 87.6% 88.1%
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Population data from the U.S. Census Bureau. Yearly data was unavailable for 2001-02; the dotted line reflects a linear estimate, which
connects the data point from 2000 to that from 2003-04.
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Figure 14: Success Rates Among Challengers and Open
Seat Candidates in Supreme Court Elections, 2000-2016

M candidates of Color 36%
White Candidates
19%
14%
3%
Challengers Open Seat Candidates

2. How Justices Fare After
They Reach the Bench

Regardless of whether a state provides for appoint-
ments or elections to initially seat justices, the vast major-
ity of states require sitting justices to stand for periodic
election. Thirty-eight states provide for elections for
subsequent terms on the supreme court bench, includ-
ing 20 states that provide for contested elections,®® and
16 states where justices are first appointed and then must
stand for a periodic up-or-down retention election. (Two
more states provide for retention elections after an initial
contested election.) Likewise, justices who first reach the
bench via an interim appointment must later stand in a
contested election to keep their seats.®

These elections have frequently been a path off the
bench for incumbent justices of color. Analyzing every
contestable supreme court election from 2000 to 2016,
we found that incumbent justices of color were chal-
lenged more often and won less often than white incum-
bents. Male incumbents of color faced challengers the
most often, and white men were challenged the least
often of any demographic group (Figure 15).7°

And while incumbents of all races have higher success
rates than challengers or open seat candidates in supreme
court elections, incumbent justices of color have lost

more often than white incumbents in states that use
contested elections (Figure 16). These figures are driven
by men of color, who have the lowest incumbent success
rate of any demographic group (77 percent).

Similarly, while interim appointments have been the
most common path to the bench for justices of color
in states that provide for contested elections, appointed
justices of color have been disproportionately likely to
later lose their seats when forced to stand in an elec-
tion. In contested election states, among justices who
first reached the bench between 2000 and 2017 via an
interim appointment and who later stood for election,
25 percent of justices of color were ousted in an election,
compared with 12 percent of white justices.

There is also anecdotal evidence that justices of color
who were initially appointed may choose not to run in
elections for additional terms out of concern that they
will face disadvantages at the polls. For example, former
Texas Court of Criminal Appeals Judge Elsa Alcala, who
was first appointed by Gov. Rick Perry (R), expressed
concerns along these lines after initial straw polls for her
2012 reelection campaign showed her 10 points below
her opponent, Ken Law, despite her incumbency status
and party support: “I thought to myself that if the choice
was between the name ‘Ken Law’ versus the name ‘Elsa
Alcala’ in front of an uneducated voter, that [ was going
to lose,””! she said in an interview with the Texas Tribune.
While Alcala did run for and win reelection after her oppo-
nent was forced off the ballot, she chose not to stand for
reelection again in 2018 and said that her decision was
influenced in part by concern that her Hispanic surname
would be seen as a liability and help draw a Republican
primary challenger.”

Not surprisingly given these dynamics, justices of color
have served on the bench for fewer years on average than
have white justices. This disparity is most pronounced
in states that require incumbent justices to compete in
contested elections (Figure 17).73

Figure 15: Proportion of Incumbents Who Faced a
Challenger, 2000-2016

White Male Incumbents 58%
White Female Incumbents 65%

Female Incumbents of Color | 71%

Data excludes retention elections.
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Figure 16: Incumbent Success Rates, 2000-2016 Figure 17: Average Term Lengths (Years) on State Supreme
Courts by Method of Reselection, 1985-2018

White Justices . Justices of Color

White Incumbents 90% 11.7
1.1 11.1 10.7
Data excludes retention elections.
9.2
7.5
Contested elections Retention elections No elections for
for additional terms for additional terms additional terms*

*Includes states that provide for reappointment and states where
justices have life tenure.
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A Closer Look at the 2017-18 State Supreme Court Elections

>> |In 2017-18, four justices of color (including three
women of color) first reached the supreme court bench via
an election, making up 31 percent of all initially elected
justices that cycle. Seven justices of color first reached the
bench via judicial appointments, making up 13 percent of
all first-time appointed justices. This marks 2017-18 as
only the third election cycle that saw more than one
person of color first elected to the bench (1991-92 and
1983-84 being the other two). It is also the first time since
at least 1960 that a higher proportion of first-time elected
justices were people of color, as compared with first-time
appointed justices.

>> Does this indicate a new trend, with elections
becoming a more regular path to the bench for people of
color, or is it an anomaly best explained by the idiosyncra-
sies of particular races? It is difficult to draw clear conclu-
sions from a single election cycle, particularly when the
numbers involved are so small. The last time there was a
similar electoral “wave" was in 1991-92, when three justices
of color first reached the bench via an election. The years
that followed did not see any sustained increase in first-time
elected justices of color.

>> Only future election cycles will provide a definitive
answer, but there are several reasons to be cautious in
concluding that 2017-18 was the start of a long-term shift:

First, by several other measures people of color did not
perform unusually well in 2017-18 supreme court elections.

m Overall, supreme court candidates of color had lower
success rates in 2017-18 supreme court elections than
in prior non-presidential election cycles. In 2017-18, 53
percent of all candidates of color (incumbents, chal-
lengers, and open seat candidates) won their races,
compared with 56 percent of white candidates. This
success rate for candidates of color was the lowest of
any non-presidential election cycle since our data begins
in 2000.74

Looking at all supreme court election winners, not just
those who first reached the bench via an election, both
the proportion and absolute number of winners who
were people of color was not exceptional relative to prior
cycles. In all, 12.1 percent of winners in 2017-18 were
people of color (8 people), compared with 11.8 percent
in 2015-16, and 13.3 percent in 2013-14. And the total

number of candidates of color who won (8) was lower
than that of the two prior cycles (9 and 10).

>> Second, several of the first-time elected justices of
color in 2018 had wins that suggest idiosyncratic circum-
stances or the effects of an election that in some states saw a
Democratic wave. In North Carolina, for example, a Republi-
can incumbent justice faced both a Republican and Demo-
cratic challenger in the general election, splitting the vote and
handing the Democratic candidate of color a win with less
than 50 percent of the vote. In New Mexico, every statewide
office up for election in 2018 was won by the Democratic
candidate, and the supreme court candidate of color who
won in 2018 had previously lost a race for supreme court
justice in 2016. In Texas, a Latina candidate who won both a
Republican primary and the general election for a seat on the
Texas Court of Criminal Appeals, Michelle Slaughter, did not
have a Hispanic-sounding surname, avoiding the “surname
challenge” that many observers within Texas have suggested
disadvantages Latino candidates in typically low-information
judicial elections.”

>> Finally, we also saw an unusually low proportion of
people of color among appointed justices during the 2017-18
cycle, likely due in part to the political composition of
governors' seats, where Republicans held the highest number
of seats since at least 1939, when available data begins.”®

m Historically, a higher proportion of justices of color
have been appointed by Democratic governors than
Republican governors: of the justices of color appointed
by governors between 2000 and 2016, 67 percent were
appointed by Democratic governors, and 33 percent

were appointed by Republican governors. In comparison,

of all justices appointed by governors between 2000
and 2016, 42 percent were appointed by Democratic
governors, and 57 percent were appointed by Republi-
can governors (a small number were appointed by third
party or independent governors).

m Partisan differences in appointment rates were even
more pronounced during 2017-18, where Democratic
governors were responsible for 83 percent of guberna-
torial appointments of justices of color.”” By contrast,
of white justices appointed by governors in 2017-18, 77
percent were appointed by Republican governors, while
23 percent were appointed by Democratic governors.
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IV. A Closer Look at Electoral Dynamics

ur analysis makes clear that candidates of color and white candidates have

had disparate experiences in supreme court elections, and that elections have

only rarely been a path to the supreme court bench for people of color. In this
section, we take a closer look at supreme court election dynamics.

Focusing on elections from 2000 to 2016 — a time
period in which, as the Brennan Center has documented
in previous reports, supreme court elections have become
increasingly high cost and politicized— we found numer-
ous racial disparities, including in fundraising and support
by outside groups.” Together, these findings tell a more
detailed story about the specific ways candidates of color
may experience running for judicial office differently than
white candidates.

1. Fundraising

While raising more money does not mechanically trans-
late into winning more votes, supreme court elections are

increasingly multimillion-dollar campaigns that require

substantial fundraising efforts from judicial candidates.”

Prior studies of supreme court elections have found that

both challengers and initially appointed incumbents

gained electoral advantages when they spent more money
in their campaigns.®

Analyzing every supreme court election from 2000
through 2016, we found that candidates of color raised
less money than their white counterparts when compar-

ing challengers and open seat candidates (Figure 18).8!
Among incumbents, the story was more complex. As
reflected in Figure 19, although female incumbents of
color were slightly out-fundraised by white female incum-
bents and white male incumbents, male incumbents of
color raised more than any other incumbent demographic
group. One likely explanation is that male incumbents
of color have faced challengers more often than other
demographic groups, comporting with prior research
finding that incumbents raise more funds when they
face well-resourced challengers.?? Our data indicates
that male incumbents of color who faced opposition
raised more funds than their white male, white female,
and female of color counterparts, providing support for
this explanation.®

We also found that women of color have often faced the
greatest fundraising disparities. Between 2000 and 2016,
women of color raised fewer funds than any other demo-
graphic group in both nonpartisan and partisan supreme
court elections. Similarly, women of color competing as
open seat candidates or incumbents raised less than their
counterparts in any other demographic group.®* White
women, by contrast, have generally had a very different

Reporting Statistical Relationships

>> Some of our analyses
in this section rely upon
statistical regressions to
evaluate the relationship

between different variables.

In conducting regression
analyses, social scientists
control for factors that can
influence a perceived
relationship between two
variables, such as temporal
or geographic variation.
After controlling for such
factors, social scientists
traditionally report results
as statistically significant if
they have a “p value” below

5 percent — indicating that
there is at least a 95 percent
chance the reported
relationship is attributable
to the factor(s) tested for,
rather than due to random
chance. Social scientists
have conventionally held
that a p value below 5
percent is sufficiently robust
to have confidence in the
regression results.

>> In instances where our
regressions yielded p values
below 5 percent, we report

those findings as statistical-

ly significant in the report
text and provide the
corresponding p value(s) in
endnotes. Our full regres-
sions are available in
Appendix 5. We also report
relationships with p values
below 15 percent, with the
corresponding p value in
endnotes, though we do not
characterize such relation-
ships as statistically
significant in text. A p value
of 15 percent indicates that
there is at least an 85
percent chance the reported
relationship is attributable

to the factor(s) tested for,
rather than due to random
chance. While our 15 percent
threshold is above the
conventional level of
statistical significance used
by social scientists, we
included these analyses
because given the small
number of observations and
limited time scope, our
results are suggestive for
future social science
research and may be
informative for policymak-
ers and advocates.
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fundraising experience. In contested elections, being a
white woman was positively and statistically significantly
related to the amount of funds raised.®®

Similarly, we found that in contested partisan elec-
tions, women of color had less “purchasing power” for the
money they raised — in other words, their vote shares®
did not benefit from additional funds to the same extent
as other candidates.?” For candidates who raised an equiv-
alent amount of funds, we found that being a woman
of color reduced a candidate’s expected vote share by 4
percent.® We found a similar (though smaller) relation-
ship in contested elections for male candidates of color.
For candidates who raised an equivalent amount of funds,
we found that being a male candidate of color reduced a
candidate’s expected vote share by 1 percent.®

Figure 18: Average Non-Incumbent Fundraising, 2000-2016

. Candidates of Color White Candidates

$584,288

337,265
3 $314,403

$154,815

Challengers Open Seat Candidates

All monetary amounts are adjusted to 2016 dollars.

Figure 19: Average Incumbent Fundraising, 2000-2016

Public Financing and Diversity

>> Prior research and observations by candidates have
suggested that public financing can increase the viability
of otherwise qualified candidates who lack access to
networks of wealthy donors — and can open the door for
candidates who may have otherwise been discouraged
from running in the first place.®® Multiple studies have
also found that after establishing public financing,
jurisdictions experienced increases in the racial and
gender diversity of candidates for elected office.®! In the
context of state supreme court elections, our data
indicates substantial racial disparities in fundraising.
Prior studies have also suggested that people of color
perceive fundraising as a barrier to entry for competing
in judicial elections.

>> During the time period covered by our data, four
states provided for public financing of state supreme
court elections: Wisconsin (2011), North Carolina
(2004-2012), West Virginia (2012—present), and New
Mexico (2008—present). Although the numbers involved
were small,3 we found that among the candidates who
were eligible, people of color opted into public financing
more often than their white counterparts — a finding that
is consistent with prior research that found women and
people of color participate in public financing programs
at higher rates than white male candidates.®* Women
overall did not participate at higher rates than men, but
the two female candidates of color who were given the
opportunity chose to opt into public financing.

Figure 20: Opt-In Rate Among Candidates Eligible
for Public Financing, 2000-2016

White Candidates 61%

Women of Color ' $422,505

White Men $430,543

White Women  $463,742

All monetary amounts are adjusted to 2016 dollars. Table does not
include retention elections.
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2. Spending by Interest
Groups

We also looked at outside spending by interest groups,
which have become increasingly important players in
state supreme court elections. In 2015-16, political action
committees, social welfare organizations (also known as
501(c)@)s), and other non-party groups spent a record $27.8
million on supreme court elections nationwide, making
up 40 percent of all supreme court election spending.®®

Because this outside spending is a relatively new
phenomenon, and because these groups have tended to
concentrate their attention on only a handful of races each
cycle, we have only limited data to draw from in assessing
any racial disparities. In total, between 2004 and 2016,
groups took out negative television ads against 3 candi-
dates of color and 61 white candidates, and positive ads
supporting 5 candidates of color and 82 white candidates.

Nevertheless, controlling for other factors,?® we found
some indication that candidates of color may be less likely
to attract positive ads from outside groups than white
candidates. In the most common circumstances (i.e., with
relevant factors held at their average values), groups ran
ads that were positive in tone in contested elections 12
percent of the time. This frequency decreased to 4 percent
of the time when male candidates of color were involved.
Groups aired positive ads for white male candidates 12
percent of the time, and for white female candidates 18
percent of the time.”’

When groups went on the attack, they also spent
more on average opposing candidates of color relative
to white candidates (Figure 21). However, this relationship
did not approach statistical significance, and disparities

Figure 21: Average Spending by Groups on TV Ads, 2004-2016

M candidates of Color Targeted
$641,990

White Candidates Targeted

$459,701
$407,079

$377,186

Negative Ads Positive Ads

Average spending is by unique candidate. When applicable, spending
was analyzed by unique candidate over multiple campaigns, rather
than by unique candidate and by unique campaign. All monetary
amounts are adjusted to 2016 dollars.

were largely fueled by outside group spending on a single
election.®®

Our corresponding data on the success rates of white
candidates and candidates of color who faced group-run
attack ads is similarly limited in scope. However, within
this small sample, all three candidates of color who faced
negative group-run ads from 2004 to 2016 lost their
races.” By contrast, half of all white candidates who faced
negative group-run ads during this period (32 of 64) won
their election.

3. Additional Factors

Existing research also suggests other factors that may
disadvantage people of color in supreme court elections,
potentially contributing to the disparate success rates
documented in this report.

First, supreme court elections are typically low-infor-
mation races. Research suggests that when voters know
little about the candidates they are voting for, they may
be more prone to draw on implicit biases and stereotypes
to inform their decisions.1®

One manifestation of this dynamic is in the “surname
challenge” reported by candidates of color in some states,
where having a surname associated with a particular
racial or ethnic group can make it harder to win judicial
races.!® Two quantitative studies that looked at judicial
elections in Cook County, lllinois, for example, found that
having an Irish surname increased a candidate’s likeli-
hood of success.' [llustrating how some surnames can
be seen as a barrier in judicial races, one Asian American
judge who sat in Cook County, Sandra Otaka, recounted
in a 2005 report by the Lawyers’ Committee for Civil
Rights Under Law that she was “told to put an apostro-
phe after my O because if [ did that, | would have a greater
chance at winning county-wide.”

Another potential impediment for candidates of color
is racially polarized voting, which occurs when voters of
color and white voters have different candidate preferenc-
es.l%4 Racially polarized voting poses a particular concern
for supreme court diversity because nearly all states elect
their supreme court justices statewide, rather than via
districts, meaning that minority-preferred candidates may
be shut out of state high court seats entirely or face higher
hurdles to stay competitive.

A 2012 supreme court election in Washington State
illustrates how the “surname challenge” can contribute
to racially polarized voting dynamics, making it harder
for some candidates of color to compete in supreme
court elections. There, the state’s first Mexican American
supreme court justice, Justice Steven Gonzalez, who had
originally been appointed to the bench, was challenged by
a little-known attorney, Bruce Danielson. Danielson did
not raise or spend any money on the race, while Justice
Gonzaélez spent over $300,000. Despite Danielson’s lack
of fundraising and Gonzalez’s status as an incumbent,
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Danielson won over 70 percent of the vote in some coun-
ties in Central Washington.
While Gonzalez ultimately held onto his seat, a study by
a political scientist at the University of Washington found
racially polarized voting in these regions that crossed
party and ideological lines.’® The study concluded that
“racial voting bias distorted the Gonzalez-Danielson race
in certain Washington counties.” After the election,
Justice Gonzalez reflected, “Frankly[,] I want voters to
know the candidate theyre voting for and vote because of
the candidate’s qualifications[,] not because of their reac-
tion to a last name.”% Other studies, often conducted in
the context of litigation, have likewise identified racially

Disparities in Prior Judicial Experience

We also examined the proportion of state supreme court
candidates from 2000 to 2016 who had prior judicial
experience. Perhaps reflecting higher thresholds to entry,
we found that among supreme court candidates, a far
higher percentage of candidates of color had prior
judicial experience than did white candidates, a disparity
that was most pronounced for female candidates of
color.A Female candidates as a whole were also more
likely to have judicial experience than their male
counterparts.

Figure 22: Candidates with Prior Judicial
Experience, 2000-2016

Male Candidates 67%

Candidates of Color VA4

White Candidates 1%

Female Candidates  J.y/D%
of Color

All Other Candidates 72%

Note: Data only relevant to candidates in contestable
elections, as all retention election candidates have prior
experience.

A This finding is also consistent with research on judicial
qualifications among federal judicial nominees. See Roger E.
Hartley, “Senate Delay of Minority Nominees to the Federal
Judiciary: A Look at Race, Gender, and Experience,” Judicature 84
(2001): 195; Rorie L. Spill Solberg and Kathleen A. Bratton,
“Diversifying the Federal Bench: Presidential Patterns,” The
Justice System Journal 26 (2005): 124.

polarized voting in lower court judicial elections in Cali-
fornia,'°® Texas,!°® and Louisiana.™®

Finally, several supreme court elections involving
candidates of color have seen examples of racial appeals,
which can have the effect of prompting and eliciting
racial biases.™ (See box, “Racial Appeals in Supreme Court
Elections.”) While we lack comprehensive data on the
prevalence of such appeals, one possible proxy is the prev-
alence of attack ads that address criminal justice themes.
Such ads frequently feature images of people of color as
criminal defendants — sometimes juxtaposed against an
image of the judicial candidate.

Looking only at television ads run by groups in supreme
court elections from 2004 to 2016, we found that 99.6
percent of negative ad spots targeting candidates of color
involved criminal justice themes, where candidates were
attacked as soft on crime. By contrast, only 50.1 percent
of negative ad spots targeting white candidates had a
criminal justice theme. These figures reflect only a
small number of advertisements, but suggest potential
racial disparities in the tenor and tone of negative ads in
supreme court elections.
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Racial Appeals in Supreme Court Elections

Racial appeals have been factors in at least some supreme court elections involving candidates of color.
While we lack comprehensive data on their prevalence, we highlight some notable examples.

DANGEROUS ANITA EARLS...

SIDING WITH GANGS
BEFORE POLICE:

AS A HISTORY
'_SF BAD JUDGEME

1ND

= MENT: FIND oy
DGE! QUE Mopg
QUESTIONABLE JU S ONABLE R,BD%‘::E?‘mm EARLs:
T .
&5 "'“’-!"?ow,qm,_ AT:
D2CISIONS o ANITY *LS.co,

>> In North Carolina, civil rights attorney Anita
Earls, who is biracial and whose father is Black,
challenged and defeated incumbent Republican
Justice Barbara Jackson in 2018 for a seat on the
North Carolina Supreme Court.!2 During the
campaign, the state Republican Party funded a
mailing and website opposing Earls's candidacy
that featured an image of Earls with a former client
whom she represented in a civil rights challenge, in
which Earls’s skin was “several shades darker than
in real life,” with the headline “Dangerous Anita
Earls/113

>> During the same North Carolina race, North Carolina
Republican Party Executive Director Dallas Woodhouse falsely
claimed that Earls had gotten three defendants of color “off
death row,” using Twitter to post photos of the defendants.1**
Woodhouse later acknowledged that Earls had not represent-
ed any of the defendants. He said he was referring to her
support of the state’s Racial Justice Act in 2009, under which
the defendants’ sentences were later commuted.™'s

e Dallas Woodhouse

As a news reporter | was there the day this
photo was taken, after Tilmon Golphin
murdered two Cumberland County Law
Officers. He was caught red handed and
sentenced to death. Claiming it was racist to
execute this cop killer @Anita_Earls got him
off death row @NCGOP

>> In Michigan, incumbent Republican Justice Robert P. Young
and Democratic challenger Denise Langford-Morris, who are
both Black, were each subject to attack ads involving racial
appeals in their 2010 election.’® The Law Enforcement Alliance
of America spent over $393,000 on a television ad attacking
Langford-Morris, claiming she was “soft on crime for rappers.*/
The ad stated that “for a rapper facing a gun charge while on
probation, Langford-Morris let him walk free.” The “rapper”
referenced was Eminem, who is white — but the ad never
referenced him by name, instead using the racially evocative
term “rapper.’18

DENISE-LANGFORD MORRIS

[Announcer]: Judge Denise Langford
Morris has been soft on crime for rap-
pers, lawyers, and child pornographers.
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>> On the other side, the Michigan Democratic Party ran a
television ad featuring an image of Steve Urkel, a character
from the sitcom Family Matters, juxtaposed with an image of
Justice Young. The ad asked, “What if Urkel grew up and
became the comedy judge on the Michigan Supreme Court?” It

Once Upon A Time...

concluded by asking viewers to “Call Bob Young, the comedy
judge, and tell him we're not laughing anymore.” The only
apparent similarity between Justice Young and Steve Urkel is
that both are Black, male, and wear glasses. Ultimately, Justice
Young won reelection to the bench.

[Announcer]: What if Urkel grew up and
became the comedy judge on the...

...Michigan Supreme Court? Bob Young,
but it's no laughing matter. Bob Young
gutted the Michigan...

...Consumer Protection Act. Bob Young
rules that Michigan citizens can't pro-
tect the environment.

>> In Wisconsin, the first — and only — person of color to sit
on the Wisconsin Supreme Court, Louis Butler, was ousted in
2008 after his opponent ran an ad claiming that Butler “found a
loophole™ to allow a Black defendant to commit another crime.
The ad was contrary to the facts — Butler was a public defender
in the case, not the judge, and he ultimately lost the case.’*®
Later, Justice Butler suggested that his opponent highlighted

v Judge Michael
Gableman
putting child molesters behind bars

for over 100 years

[Announcer]: Louis Butler worked to

girl...

Can Wiseonsi
feel safe with L

...criminals on the street, like Reuben
put... Lee Mitchell who raped an 11-year-old

that particular case because “they were trying to find someone
who looked as close to me as possible, so that they could
emphasize the fact that a Black justice was on the ballot."1?°
Notably, the ad juxtaposed Butler's face with that of the
criminal defendant. Outside special interest groups aired
similar ads, alleging, “Butler sides with criminals 60 percent of
the time."12

Louis Butler

State of Wisconsin CASE # 108

...with learning disabilities. Butler found
a loophole, Mitchell went on to molest...

lies
Butler
on the Bupreme Bourt?

...another child. Can Wisconsin families
feel safe with Louis Butler on the Su-
preme Court?...

Court

BY G’ﬂE.‘.‘.-’C 1
S ZELERIREASURER

...[Paid for by] Gableman for Supreme
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Conclusion

ur courts are tasked with ensuring that everyone receives equal justice under

the law. Diversity on the bench is critical to this task, promoting both the

appearance and reality of a fair and impartial justice system. On this measure,
state supreme courts overwhelmingly fall short. Alarmingly, we find that since 1960,
a quarter of all states have never had a person of color on their supreme court — and
that 24 state supreme courts are currently all white. Meanwhile, white men are vastly
overrepresented on state supreme courts, making up a third of the population but 56
percent of today’s supreme court bench. And though the United States has become
more racially diverse, we find that state supreme courts are lagging further and
further behind the demographics of the communities they are supposed to serve.

While the lack of diversity on today’s supreme court
benches reflects complex causes, this report provides
new evidence regarding one key factor: supreme court
elections have overwhelmingly yielded white benches.
We find that judicial appointments have disproportion-
ately been the path to the bench for people of color, both
in absolute numbers and proportionally. Most strikingly,
this holds true even in states that provide for contested
elections, where justices of color — but not white justices
— have most often reached the bench via interim appoint-
ments, which occur when a seat opens in the middle of
ajudge’s term.

We also found racial disparities in virtually every aspect
of how candidates experience supreme court elections.
Though candidates of color are more likely to have prior
judicial experience, they raise fewer funds and win less
often as challengers and candidates for open seats than
their white counterparts. As incumbents, they are chal-
lenged more frequently and lose more often than white
incumbents. Bias and racial appeals have also been
factors in at least some supreme court elections involving
people of color, distorting electoral results. Likely reflect-
ing these dynamics, the proportion of people of color in
the overall supreme court candidate pool has been virtu-
ally unchanged for two decades.

These findings point to judicial elections as one key
inflection point for addressing diversity on the bench.
Fundraising disparities, for example, may make it harder
for many candidates of color to win supreme court seats
and discourage them from competing in the first place.
Public financing is one proven mechanism for open-
ing the door to otherwise qualified candidates who

lack access to networks of wealthy donors. Anecdotal
evidence also suggests that a lack of information about
judicial candidates may elicit and exacerbate racial biases
among voters, suggesting the importance of investing in
voter guides and public education. The findings in this
report should also help allay concerns that abolishing
state supreme court elections and moving to a judicial
appointment system would harm judicial diversity. (This
report does not examine lower court elections, which may
have different dynamics.)

Nor should appointment systems escape scrutiny,
however. Neither elections nor appointments have gener-
ally produced courts that are reflective of the diversity
of the communities they serve, and both systems can
impose hurdles for diverse candidates. For states that
use appointment systems, there is substantial research
suggesting ways that judicial nominating commissions
and governors can encourage diversity among the appli-
cant pool for judgeships through their recruitment
processes, as well as well-developed best practices for
how to mitigate implicit biases in interviewing and eval-
uating potential judges.!??

Our findings also underscore the need for more
research and better data on judicial diversity, so that poli-
cymakers, advocates, and judges can better understand
what hurdles currently exist. A diverse bench is crucial in
securing an impartial and fair system of justice — and in
achieving judicial legitimacy in the eyes of the communi-
ties our judiciary is intended to serve. But as this report
makes clear, state high courts across the country are fall-
ing short in this critical task. We hope this report will
prompt action and reform to address these vast inequities.

26 Brennan Center for Justice

State Supreme Court Diversity



Appendix 1: Data Sources and Methodology

he Brennan Center created three datasets for this report: all candidates

(winning and losing) who ran in a state supreme court election between 2000

and 2016, all state supreme court justices who served between 1959 and 2018
(including whether they were first elected or appointed to the bench and the years
they served on the state high court), and a snapshot of every state supreme court as of
May 15, 2019.122 For each dataset, we identified individuals’ race and gender based on

several credible secondary sources.

Greg Goelzhauser, a political scientist at Utah State
University, generously shared a dataset he created, which
includes information on how each state supreme court
justice who joined a state supreme court between 1960
and 2014 first reached the bench, the gender of each
justice, and whether each justice was white, Black, or a
“person of color” (Black, Latino, and/or Asian American).2*
We extended the dataset to include Native American
justices, where data was available. Goelzhauser drew the
names of most justices who reached the bench from 1990
through 2012 from a list compiled by Adam Bonica and
Michael Woodruff (2015); to fill in the remaining years,
Goelzhauser extended the list through 2014 and back
through 1960, and coded each justice’s race and gender
from biographical statements, “archived newspaper arti-
cles, law review articles, bar journals, obituaries, remem-
brances, law firm web pages, and biographical databases
accessed through LexisNexis.”?5

We expanded on this data by adding every justice who
joined the bench between 2015 and 2018, every justice
sitting on a high court bench as of May 15, 2019, every
candidate who lost a supreme court election from 2000
through 2016, and every candidate who won reelec-
tion to the bench from 2000 through 2016. To clas-
sify these individuals’ race and gender, we referred to a
number of sources, including individuals’ self-descrip-
tion in biographies, court-level statistics collected by the
National Center for State Courts, listings in the Directory
of Minority Judges, data collected by the American Bar
Association, individuals’ affiliation with affinity bar asso-
ciations, and news articles. In instances in which these
sources did not indicate that a justice was a person of
color, two researchers independently coded individuals’
race based on an analysis of available photographs. It is
important to note that our figures are estimates, as we
collected judges’ characteristics from publicly available
sources.

For every justice who joined the bench between 1960
and 2018, we also identified the last year they sat on the
bench, as well as the membership of each state’s supreme
court in 1959. This enabled us to determine the racial and
gender composition of each state’s supreme court by year.

The year coded as the year each justice was named to the
bench designates the year a nominee was named or the
year they were elected to the bench — which can, in some
instances, differ from the year they first sat on the bench.
For instance, a justice who won an election in November
of 2018 but did not begin sitting on the bench until Janu-
ary of 2019 would be coded as named to the bench in
2018. This creates some data limitations: the snapshots
we provide of high court diversity over time are estimates,
given that a justice may have been named to a court the
year before they actually began sitting on the court.

In all, our 2000-2016 dataset includes 1,069 individ-
uals for whom we were able to identify race and gender.
We were unable to identify the race of 45 (non-winning)
candidates. For our 1959-2018 dataset, race and gender
are identified for all 1,676 instances in which a justice
joined the bench in that time period.

[t is important to note the many ways in which our data
on diversity is limited. First, our full dataset only classi-
fies individuals as people of color or white, so we are
not able to discern how different racial or ethnic groups
are represented in the judiciary, or whether different
racial or ethnic groups are disproportionately affected
by the dynamics identified in this report. Second, we do
not capture other important demographic information
about justices or judicial candidates, such as whether a
person identifies as LGBTQ. We were limited by a lack of
available data; according to a study by Lambda Legal, 49
states “do not formally collect data on sexual orientation
and gender identity as part of a judicial application and
reporting process.”'?

For our analysis of 2000-2016 elections, a substantial
portion of our candidate-level judicial election data comes
from the National Institute on Money in Politics (NIMP).
We used NIMP data to identify which candidates won or
lost their elections and the amount of monetary contri-
butions each candidate raised.

For independent expenditures, we relied upon a histor-
ical dataset of television advertisements provided to the
Brennan Center by Kantar Media/CMAG, which covers
2004 to 2016.
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Appendix 2: Court and Population Demographics
for All States

General Population Demographics Compared to Demographics on State Supreme Courts

General Population — General population — ST Eeiln: = || SIS =
State % People of Color % White Numl?er of % Justices of
Justices Color

Nevada 51% 49% 7 0%
Alaska 39% 61% 5 0%
Delaware 38% 62% 5 0%
Alabama 34% 66% 9 0%
Rhode Island 27% 73% 5 0%
Arkansas 27% 73% 7 0%
Tennessee 26% 74% 5 0%
Michigan 25% 75% 7 0%
Kansas 24% 76% 7 0%
Pennsylvania 23% 77% 7 0%
Indiana 21% 79% 5 0%
Nebraska 21% 79% 7 0%
Utah 21% 79% 5 0%
Idaho 18% 82% 5 0%
Wisconsin 18% 82% 7 0%
South Dakota 18% 82% 5 0%
Wyoming 16% 84% 5 0%
Kentucky 15% 85% 7 0%
North Dakota 15% 85% 5 0%
Montana 14% 86% 7 0%
New Hampshire 9% 91% 5 0%
West Virginia 8% 92% 5 0%
Vermont 7% 93% 5 0%
Maine 7% 93% 7 0%
Texasc(osui';)reme 58% 42% 9 11%
:
Mississippi 43% 57% 9 11%
New Jersey 45% 55% 7 14%
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General Population -

General population -

Supreme Court -

Supreme Court -

State % People of Color % White Number of % Justices of
Justices Color
Louisiana 41% 59% 7 14%
lllinois 39% 61% 7 14%
OK'ahogfu(j;preme 34% 66% 9 14%
Massachusetts 28% 72% 7 14%
Ohio 21% 79% 7 14%
Missouri 20% 80% 7 14%
lowa 14% 86% 7 14%
South Carolina 36% 64% 5 20%
Crminat Appenlsy % e6% : 20%
Georgia 47% 53% 9 22%
Washington 31% 69% 9 22%
Arizona 45% 55% 7 29%
Virginia 38% 62% 7 29%
Colorado 32% 68% 7 29%
Oregon 24% 76% 7 29%
Minnesota 20% 80% 7 29%
Hawaii 78% 22% 5 40%
New Mexico 62% 38% 5 40%
Maryland 49% 51% 7 43%
Florida 46% 54% 7 43%
New York 45% 55% 7 43%
North Carolina 37% 63% 7 43%
Connecticut 33% 67% 7 43%
California 63% 37% 7 71%

Population demographics from U.S. Census Bureau, Population Estimates Program, July 2018. Supreme court diversity data as of
May 2019. People of color includes individuals who are Black, Asian, Latino, Native American, or multiracial. White is limited to non-

Hispanic/Latino whites.

State Supreme Court Diversity

Brennan Center for Justice 29




Appendix 3: Comparing Elections and Appointments

Percentage of People of Color Among Initially Elected and Initially Appointed
Justices (1960-2018)

State Initially Elected Justices - Initially Appointed Justices —
% People of Color” % People of Color
Arkansas 0% 29%
Alabama 0% 18%
Pennsylvania 0% 17%
Washington 0% 15%
Mississippi 0% 14%
Nevada 0% 11%
Georgia 0% 9%
Wisconsin 0% 7%
West Virginia 0% 7%
Kentucky 0% 6%
Idaho 0% 0%
North Dakota 0% 0%
Ohio 3% 18%
Texas (Civil) 4% 20%
Illinois 4% 8%
Michigan 5% 32%
Montana 6% 0%
Texas (Criminal) 7% 21%
Louisiana 7% N/A
Oregon 9% 8%
North Carolina 11% 22%
New Mexico 27% 19%
Minnesota 50% 8%

Chart is limited to states that currently use contested elections to fill open seats on their supreme court.
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Appendix 4: Average Fundraising in Supreme
Court Elections

Mean Fundraising by Candidate Status

White Women White Men Women of Color Men of Color
Challenger $549,151 $282,780 $185,086 $120,220
Incumbent $463,742 $430,543 $422,505 $650,122
Open Seat $715,414 $530,057 $165,283 $349,490
Mean Fundraising by Election Type
White Women White Men Women of Color Men of Color
Partisan $934,477 $642,303 $331,802 $680,083
Nonpartisan $285,028 $196,086 $186,494 $216,954

Mean Fundraising by Incumbents Who Faced Opposition

White Women

White Men

Women of Color

Men of Color

$665,320

$705,077

$554,159

$826,729
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Appendix 5: Literature Review and Regressions

This section provides a discussion of the congruence between our findings and similar
past research, lists the variables used in our analyses and a description of their coding,

and provides our regression tables.

Literature Discussion

In addition to exploring the impact of a candidate’s
gender and race/ethnicity on campaign fundraising, TV
advertising, and outcomes in state supreme court elec-
tions, we also controlled for factors that have been iden-
tified as relevant in past research.

Only two studies have explored the factors that influ-
ence the ability of candidates in judicial races to raise
campaign funds. One study examined fundraising in state
supreme court races from 1990 to 2000 (Bonneau);?’ the
other looked at candidate spending on contested races
for seats on intermediate appellate courts from 2000
to 2009 (Frederick and Streb).’? Although our study
indicates that white women are prolific fundraisers in
supreme court campaigns, neither prior analysis reported
a relationship between the level of campaign financing
and the gender or race/ethnicity of the candidate.

Consistent with past research on appellate court candi-
dates, as well as with research on candidates for other
elective offices, our findings demonstrate that supreme
court candidates who are incumbents and who are “qual-
ity” candidates (as indicated by having held prior judicial
office) are more successful fundraisers than their oppo-
nents. According to our study, open-seat candidates
also enjoy a fundraising advantage over challengers to
incumbents.

When it comes to the relevance of the electoral context,
our findings differ from past work in important respects.
While Bonneau'®® and Frederick and Streb**° reported
that appellate court candidates in nonpartisan elections
outraised and outspent candidates in partisan contests,
we discovered no such dynamic. (Note that scholars differ
in their coding of election types in Michigan and Ohio. In
both states, candidates stand in nonpartisan general elec-
tions; however, in Michigan, supreme court candidates
are nominated at political party conventions, and in Ohio,
candidates compete in partisan primaries. Because of the
strong partisan overtones in supreme court races in these
states, we coded both states as having partisan elections,
while others code them as nonpartisan.) We also estab-
lished that candidates in district- or circuit-based races
were more successful fundraisers than candidates in
statewide races, though no such relationship was found
in the earlier studies.

We found some evidence that the larger institutional
context is relevant to fundraising capacity. As with
Bonneau,™ our study suggests that supreme court candi-
dates raise more in odd-year elections than in even-year
elections. At least two possibilities are in play here: candi-

dates may be more successful fundraisers because they
are not competing for funds with candidates for federal
and other statewide offices, or this result may be driven
by the fact that two of the states that consistently see
high-dollar judicial elections (Pennsylvania and Wiscon-
sin) hold these elections in off-years.

Regarding television advertising in supreme court elec-
tions, Hall**? has done important work. She examined vari-
ous aspects of television advertising in contested races
between 2002 and 2008. One of her key findings was
that nonpartisan elections were more likely than parti-
san elections to feature TV ads. We found, to the contrary,
that a partisan election increases the likelihood that an
outside group will air a positive ad in a contested race, but
that election type is unrelated to the likelihood of a group
airing a negative ad in such a race. In addition, while Hall
found that both positive and negative ads were aired most
often in contested open-seat races, we found that being
an incumbent in a contested race increases the likelihood
that a group will air a negative ad but that no such rela-
tionship exists for being a candidate in a contested open-
seat race. Consistent with Hall 33 however, we found that
both being a candidate in a contested open-seat race and
being an incumbent in a contested race increases the
likelihood that a group will air a positive ad. (Note that
Hall did not distinguish between group-aired and party-
aired ads or code contrast ads as positive or negative, as
we did.)

List of Variables

Dependent Variable
Fundraising = Log of total fundraising by candidate in 2016
dollars

Vote Share = Percentage of votes the candidate received

Group Ad =1 if at least one group ad was aired re: a candidate in
a particular election cycle; O if otherwise

Independent Variables
Woman =1 if the candidate is a woman; O if otherwise

Minority = 1if the candidate is a racial/ethnic minority; O if
otherwise

Minority x Woman =1 if the candidate is a minority woman; O if
otherwise

Woman x Fundraising = Interaction term to test the effects of
being a woman on the value (in terms of vote share) of fundrais-
ing

Minority x Fundraising = Interaction term to test the effects of
being a minority on the value (in terms of vote share) of fundrais-
ing

Minority x Woman x Fundraising = Interaction term to test the
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effects of being a minority woman on the value (in terms of vote
share) of fundraising

Prior Experience =1 if the candidate has prior judicial experi-
ence; O if otherwise

Incumbent =1 if the candidate is a sitting justice (not coded for
retention elections); O if otherwise

Unopposed = 1 if the candidate is unopposed in all election
stages; O if otherwise

Opposed Twice =1 if the candidate is opposed in at least two
election stages (e.g., primary and general; primary and primary
run-off); O if otherwise

Number of Seats = number of supreme court seats up for elec-

Regression Tables

tion in the state in that year

Partisan Election =1 if the election is partisan (including Michi-
gan and Ohio elections); O if otherwise

Off-year Election = 1 if the election takes place in an odd-num-
bered year; O if otherwise

Presidential Election Year = 1 if the election takes place in a
presidential election year; O if otherwise

District-based =1 if the candidate is running in a district, rather
than statewide; O if otherwise

Multimember =1 if the candidate is running in a multimember
race (e.g., Mississippi, Pennsylvania) rather than a single-seat
race; O if otherwise

Table 1: Multivariate Regression — Fundraising in Contestable Elections

Coefficient Std. Error t Prob > ||
(Constant) 6.974 A55 15.342 .000
Woman 684 .290 2.359 .019
Minority -.002 469 -.005 .996
Minority x Woman -.321 794 -405 .686
Prior Experience 3.396 318 10.691 .000
Incumbent 1.383 362 3.815 .000
Open Seat 1.331 313 4.257 .000
Unopposed -5.605 414 -13.528 .000
Opposed Twice 1.493 .320 4.669 .000
Number of Seats .023 112 201 841
Partisan Election .329 .263 1.252 211
Off-year Election 794 .509 1.561 119
Presider;tei;;lrElection oa1 250 964 335
District-based .947 .336 2.821 .005
Multimember 452 481 .941 347

N =883

F(14,821) = 35.066
Prob. F>0.00 =.000
Adjusted R?=0.364
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Table 2: Multivariate Regression — Fundraising in Contested Elections

Coefficient Std. Error t Prob > ||
(Constant) 7484 432 17.305 .000
Woman 660 279 2.364 .018
Minority .026 445 .058 .954
Minority x Woman -.519 753 -.689 491
P”O”L’S:Ci:' Expert- 3449 286 12.067 000
Incumbent 1.494 326 4.581 .000
Open Seat 1.187 .280 4.235 .000
Opposed Twice 1.511 .286 5.290 .000
Number of Seats -.094 109 -.865 .387
Partisan Election .047 248 .188 .851
Off-year Election 676 464 1458 145
Presider;teizlrElection 141 244 577 564
District-based 1.017 .329 3.091 .002
Multimember 593 431 1.375 169

N =768

F(13,707) =30.603
Prob. F>0.00 =.000
Adjusted R2=0.348

Table 3: Multivariate Regression — Candidate Vote Share in Contested Elections

Coefficient Std. Error t Prob > ||
(Constant) 10.180 3.257 3.126 .002
Woman 5.728 7765 738 461
Minority 11.526 7453 1.546 123
Minority x Woman -18.184 23.607 -770 441
Fundraising 2.247 .269 8.348 .000
Woman x Fundraising -.209 617 -.339 735
Minority x Fundraising -1.140 610 -1.869 .062
Mmc;[j:]y d:a\ﬁ?:;a” X 1095 1.951 561 575
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Prior Experience 5.832 1.329 4.388 .000

Incumbent 12.732 1415 8.997 .000
Open Seat -1.616 1.212 -1.333 183
Opposed Twice 6.361 1.208 5.266 .000
Number of Seats .026 458 .058 .954
Partisan Election -1.435 1.095 -1.311 190
Off-year Election -6.706 1.910 -3.510 .000
Pregde”;;'f'ec“"” -3.040 1058 -2.874 004
District-based -1.025 1.498 -.684 494
Multimember -20.742 1.842 -11.258 .000

N =768

F(17,627) = 41.817
Prob. F>0.00 =.000
Adjusted R2 =0.519

Table 4: Multivariate Regression — Candidate Vote Share in Contested Partisan Elections

Coefficient Std. Error t Prob > ||
(Constant) 14.871 4.047 3.675 .000
Woman -16.084 11.666 -1.379 169
Minority 7.051 7.277 .969 .333
Minority x Woman 44.390 29.121 1.524 128
Fundraising 2.316 .320 7.239 .000
Woman x Fundraising 1411 .882 1.601 110
Minority x Fundraising -.589 .595 -.991 .323
Mi”‘;ﬂ%:a\ﬁ?r:’;” X -4.024 2.370 1698 091
Prior Experience 2.406 1.920 1.253 211
Incumbent 10.083 1.848 5.457 .000
Open Seat -1.376 1.645 -.837 403
Opposed Twice 8.685 1.597 5438 .000
Number of Seats -1.069 .588 -1.817 .070
Off-year Election -8.743 2.309 -3.787 .000
PreSide”Yt;Z'rE'““O” 2272 1.368 1661 098
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District-based -8.195 2.146 -3.819 .000

Multimember -23.126 1.841 -12.563 .000

N =397

F(16,322) =32.224
Prob. F>0.00=.000
Adjusted R2=0.596

Table 5: Logistic Regression — Likelihood of Groups Airing Positive Ads in Contested Elections

Coefficient Std. Error t Prob. > Wald
Woman A84 .283 2.924 .087
Minority -1.143 .760 2.258 133
Minority x Woman -.219 1.096 .040 842
Partisan Election 814 275 8.751 .003
Odd-year Election .062 488 .016 .900
Presider;t:;lrElection 48] 76 3028 082
Number of Seats -.259 130 3.984 .046
District-based 425 .362 1.378 .240
Multimember -.057 461 .015 .902
Incumbent 1454 .326 19.845 .000
Open Seat .802 .339 5.608 018
Constant -2.008 .519 14.955 .000

N =549
-2 Log likelihood = 404.758
Cox & Snell Rz =0.081

Table 6: Logistic Regression — Likelihood of Groups Airing Negative Ads in Contested Elections

Coefficient Std. Error t Prob. > Wald
Woman .349 .338 1.063 .302
Minority -.566 772 .537 464
Minority x Woman -.977 1.323 546 460
Partisan Election -.038 .358 012 914
Odd-year Election .392 472 692 406
Presiderl:;:;IrElection 414 335 1526 217
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Number of Seats -724 .166 19.051 .000
District-based 597 428 1.948 163
Multimember 676 .508 1.769 183

Incumbent 637 377 2.861 .091

Open Seat -.082 .386 .045 .832

Constant -474 532 795 372
N =520

-2 Log likelihood = 301.673
Cox & Snell R?=0.070
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19 According to the U.S. Census Bureau's American Community
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20 We followed the methodology laid out in Tracey E. George and
Albert H. Yoon, The Gavel Gap: Who Sits in Judgment on State Courts?,
American Constitution Society, 2016, http:/gavelgap.org/pdf/gav-
el-gap-report.pdf; “The Gavel Gap: Methodology,” American Constitu-
tion Society, http:/gavelgap.org/methodology.html. We divided the
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population who are people of color). We then multiplied by 100 to
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high court benches have than researchers would expect from the
region’s overall population demographics. In this case, our calcu-
lations were as follows: in the West in 2017, people of color were 49
percent of the overall population and 16 percent of high court justices
(0.164835164835165-0.49199213259)/(0.49199213259) = -.66496 x
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percent of the general population and 18 percent of state high court
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a given year may exceed the number of seats on a state’s high court
bench, such as when a justice retires and a replacement is named
the same year. Given data limitations, we were only able to examine
data at the aggregate year-level, rather than by individual month; as
aresult, these percentages are approximations and reflect aggregate
state-level diversity over 2017.
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