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Introduction

Legislatures are an indispensable element of American democracy, including—and perhaps
especially—during times of crisis. Yet with the Covid-19 pandemic approaching its third month
in the United States, 13 state legislatures are currently adjourned, suspended, or postponed as a
result of the virus, while another 16 have already adjourned without any announced plans to meet
again, and four have not gathered at all this year.! These states represent 57 percent of the
population and include many of the hardest hit like New York, Georgia, and Florida. Congress
met only sporadically until early May, when the Senate went back into session despite concerns
about health risks for senators and staff.>

Across the country, legislatures are straining to carry out their essential functions, scarcely able
to reconcile their customary ways of doing business with sensible health precautions. Recently,
the Arkansas House of Representatives met in a 5,600-person basketball arena in order to allow
members to maintain a safe distance from one another.®> When the Michigan legislature met in
person in early April, it followed elaborate procedures, with legislators wearing masks, taking
turns entering the chamber, and standing far apart.* Likewise, in the U.S. House of
Representatives last month, a vote on Covid-19 relief legislation—which would have taken 20
minutes under normal circumstances—was spaced out over an hour and a half, and members
were assigned a time to vote based on their last names. Then the House took a 30-minute break
for cleaning.®

Some legislative bodies are adapting with creative solutions in response to the pandemic. The
Utah state legislature, for example, met virtually in mid-April. Despite now-familiar glitches,
inadvertently muted mics, and one senator’s cat meowing during the meeting, the session was
considered a success logistically.® Legislatures in other countries are also moving in this
direction. The British Parliament met virtually for the first time on April 22, as did the Canadian
Parliament on April 28.” The U.S. House of Representatives recently approved procedural
changes to help mitigate the health risks from more than 400 people gathering in a small space.
The House’s emergency procedures temporarily allow a member absent from the Capitol to
authorize another member to cast their vote by proxy and also permit remote committee
hearings.® Some members of the Senate have also pressed for remote operations, but to no avail
so far.® Other U.S. bodies have adjusted longstanding legislative rules and procedures, such as
allowing more proxy voting or modifying quorum requirements that govern how many members
must be present to conduct business.°

The push to adopt emergency procedures is a response to legitimate dangers. As of this writing,
seven members of Congress have already tested positive for the novel coronavirus.!! At least
three state legislators—Michigan representative Isaac Robinson, Louisiana representative Reggie
Bagala, and South Dakota representative Bob Glanzer—have died of coronavirus related
complications, and dozens more have tested positive or exhibited symptoms.*?

In the face of an evolving public health emergency, however, many of the United States’
legislative bodies are still holding only hurried or perfunctory legislative sessions. And they
often are using ad hoc procedures that do not promote robust deliberation or engaged
policymaking.



We need a better approach—one that will allow legislatures to help manage the Covid-19
pandemic and attend to other critical business while taking appropriate steps to protect the health
and safety of members, staff, and the many other people who interact with them.

Part | of this paper discusses why it is vital for legislatures to remain fully engaged during crises
like Covid-19. Congress and state legislatures perform different roles in our constitutional
system and have very different sets of traditions and legal constraints. But during times of
adversity, our system of government depends on elected representatives at both levels to remain
fully engaged in the people’s business. Congress and state legislatures are both responsible for
critical functions that include appropriations, ensuring (in different ways) the continuation of
essential government functions and pandemic responses, oversight over their respective
executive branches, and advancing other critical legislative priorities.

Part Il lays out principles for how to alter key legislative procedures and rules to allow for
continued operations consistent with public safety and core democratic values. First, Congress
and state legislatures should rapidly begin transitioning to virtual meetings, making them as
similar as possible to in-person meetings. Second, quorum rules should be altered sparingly, and
only in ways that avoid compromising a body’s core representative character. Third, legislatures
should make every effort to preserve requirements for clearly recording legislators’ votes and
keeping them publicly accountable for their decisions, including ensuring transparent vote
tabulation and strictly limiting proxy voting. Fourth, legislatures should exercise extreme caution
before giving greater agenda-setting or procedural power to a select subset of their membership.
Finally, legislatures should give full effect to longstanding transparency and openness principles,
taking advantage of expanded technological capabilities. Now more than ever, legislatures owe
their constituencies a heightened commitment to open, accountable government.

Ultimately, any emergency plans crafted during this period should be guided by two overarching
considerations. First, any changes should hew as closely as possible to longstanding rules and
procedures. In other words, virtual meetings and other temporary changes should be designed to
replicate current practice as much as possible. Second, all changes should be temporary. This is
not the time to permanently alter established procedures. Measures should be narrowly fashioned
to allow elected representatives to remain fully engaged in the people’s business and should
lapse as soon as it is possible to return to regular order.

. Legislatures in Times of Crisis

The U.S. government cannot function without legislatures. Indeed, at the federal level, Congress
was envisioned to be the preeminent branch of government. “In republican government,” James
Madison wrote in Federalist No. 51, “the legislative authority necessarily predominates.”*?
Congress alone has the power of the purse, the power to write legislation, and the power to
declare war, among other powers.'* The framers expected Congress to play an active role in day-
to-day governance.'® While institutional arrangements vary to some degree across the states,
every state legislature also plays a central role in setting policy and overseeing essential
government functions.®

Of course, chief executives—the president and state governors—also play a critical leadership
role, especially during emergencies. But their powers can easily be abused and must be balanced



by legislative oversight and cooperation.!” At the state level, where many of the decisions that
have the most direct impact on daily life during the pandemic are taking place, governors often
lack the authority to ensure that essential government functions are carried out without
legislative assent.!8

Moreover, whatever action government takes during a crisis, legislative participation is critical to
ensuring public legitimacy. For all their individual flaws, legislatures remain among the most
important fora for public debate and are the ultimate vehicle for the expression of popular
opinion in a deliberative democracy.®

Historically, Congress and state legislatures have continued to operate during times of crisis and
have actively participated in managing the fallout. The most obvious parallel to the present
situation is the Spanish influenza pandemic of 1918-19. During that period, when the United
States was also embroiled in World War I, Congress and state legislatures continued to meet and
pass laws, including measures to help manage the pandemic.?°

Congress also continued to meet and pass legislation throughout the course of the Civil War,
even when fighting came near Washington, DC.?! During the Cold War, Congress and most state
legislatures enacted continuity plans to allow them to remain operational in the event of a nuclear
attack.?? Both chambers also remained in session following the September 11, 2001 terrorist
attacks even though the U.S. Capitol had been one of the intended targets. Even after deadly
anthrax powder was mailed to House and Senate offices in October 2001, only the House
adjourned, and only for one week.? State legislatures also routinely stay in session to help
manage serious natural disasters like hurricanes, earthquakes, and wildfires.?*

As before, continuity of legislative operations during the Covid-19 pandemic remains critical.
From providing funds to mitigate the economic impact of social distancing to modifying voting
rules so that the 2020 election can be conducted safely, Congress and state legislatures have
essential roles to play. There are four areas that are especially likely to require legislators to
remain engaged on an ongoing basis.

Appropriations. At both the federal and state levels, appropriations are typically within the
unique purview of the legislature (the so-called “power of the purse™).?® Legislative action is also
almost always required to raise taxes or other sources of revenue. This has been Congress’s most
prominent role in the Covid-19 crisis to date, which was focused initially on providing
emergency funds for public health but has now transitioned to managing the pandemic’s broader
effects, including its massive economic fallout.?® Legislatures in the hardest hit states are also
working on supplemental appropriations to manage the pandemic and its consequences.?’
Because most states are required to balance their budgets, legislatures also are finding
themselves forced to make painful cuts to offset the pandemic’s economic repercussions in terms
of lost tax, tourist, and other sources of revenue.?®

The work of finding money to respond to Covid-19 and manage the pandemic’s broader impacts
will continue for some time. Dr. Anthony Fauci, the director of the National Institutes of Allergy
and Infectious Diseases, has noted that “it’s very difficult to predict [when the United States will
start to get out of the worst of the pandemic],” while the International Monetary Fund has
warned that economic uncertainty is “exceptionally high and is much higher than in past
outbreaks.”?® Congress and state legislatures will continue to have an indispensable role to play
allocating resources even as circumstances evolve.



Continuing Essential Government Functions and Pandemic Responses. Legislative action
also will be needed to ensure the continuation of essential government functions and to respond
to the pandemic. At a federal level, apart from appropriating funds, Congress has already taken
steps that include expanding telemedicine services for Medicare patients, providing paid sick and
family leave, suspending student loan payments, and creating protections against foreclosures
and evictions.°

At the state level, governors and other state executive officers generally have assumed primary
responsibility for day-to-day management of the crisis, but certain essential actions nevertheless
fall within the legislature’s primary purview. For example, a number of state legislatures have
passed laws to help manage the direct consequences of the pandemic, including by expanding the
availability of paid sick leave, permitting public schools to use nontraditional instruction
methods, and modifying state open government laws to allow other public bodies to meet
remotely.3! Others have taken action to manage the broader economic fallout, like expanding
eligibility for unemployment benefits and suspending evictions and foreclosures.*2

One area where continued legislative engagement will be especially important is ensuring free
and fair elections that allow all Americans to safely participate. That will necessitate measures
that include expanded online voter registration, significantly expanded vote-by-mail options, and
the extension of deadlines for counting and certifying election results.>® These are often changes
that must be made by state legislatures, several of which have already moved to expand voting
by mail.®* Many other bodies will need to act to ensure that residents of their states can vote in
upcoming primaries and the general election without risk to their health.® (In addition to action
from state legislatures, there is also an urgent need for Congress to appropriate supplemental
funds to help states implement new election procedures, which the Brennan Center has estimated
will cost at least $4 billion.)%®

Oversight. Legislatures exercise critical oversight over the executive branch.®” As early as 1792,
Congress has used its oversight powers during times of crisis to root out corruption (the risk of
which tends to go up with increased government spending) and address other crisis-related
problems—from inadequate housing for World War I1-era defense workers to a lack of
information sharing among government agencies in connection to the 9/11 attacks.*

The need for congressional oversight during the current pandemic is clear. More than $2 trillion
has already been appropriated to prop up the U.S. economy. As Neil Barofsky, the former
inspector general for the Troubled Asset Relief Program (TARP), recently noted, “[w]e need to
ensure that this government aid is not being stolen, wasted or given to political cronies. And we
need to make sure that the public is aware of how and to whom those trillions are distributed.”>®
Moves by the Trump Administration to compromise independent oversight within the executive
branch, including firing the longtime inspector general who was slated to oversee the pandemic
bailout and three other 1Gs, make it even more imperative for Congress to continue to play an
active role.*

Many state legislatures will also need to play an active oversight role. In hard-hit states like New
York, California, and Michigan, governors have been granted broad authority, including control
over billions of dollars in relief funds.* In other states like Oregon, the governor is allowed to
use general state funds “regardless of the legislatively expressed purpose of the appropriation” in
a declared emergency.*? As at the federal level, active legislative oversight is an important check



to ensure that states spend funds wisely and that governors and other executive branch officials
do not abuse their power.

Other medium and long-term governance. Finally, it will be critical in the coming months for
legislatures to take up important matters unrelated to the pandemic. While social distancing and
improved medical care will hopefully continue to mitigate the worst effects of Covid-19, a
vaccine is not expected until mid-2021 at the earliest.* It is neither preferable nor feasible for
legislatures to put off urgent priorities for that span of time. These priorities include annual
budgets and other critical pieces of legislation to ensure the continued operation of government.
During this time, legislatures should focus on how they can continue their work while
safeguarding the health of members and staff and protecting the public’s right to know about and
participate in decisions that will impact their lives.

1. Recommendations

Given the importance of ongoing legislative and representative governance in the midst of the
pandemic, it is critical that Congress and every state legislature put emergency plans in place to
establish how they will function if, as some have predicted, the Covid-19 pandemic continues to
affect us in unpredictable ways for the next 18 months.** In this section, we discuss some best
practices and principles that should guide federal and state legislatures trying to craft continuity
of government plans.

Many states and the federal government are currently debating new contingency plans.
Unfortunately, most of them cannot turn to previous work on continuity of government, the
majority of which was devised in the wake of the 9/11 terrorist attacks and therefore
contemplates a very different type of emergency.*® Undoubtedly, new emergency plans adapted
to Covid-19 will be unable to cover every possible twist in the coming months. As legislatures
reconstitute themselves and devise new operating plans on the fly, there almost certainly will be
technical glitches, frustrating missteps, and missed opportunities. The situation calls for
creativity and flexibility.

At the same time, there are risks associated with poorly conceived emergency plans of operation.
Legislative procedures and pathways in the United States are based on centuries of consideration
about how a representative democracy works, about minority rights, and about due process and
fair debate. *® As the renowned congressional procedure scholar Walter Oleszek has noted,
legislative rules “provide stability, legitimize decisions, divide responsibilities, protect minority
rights, reduce conflict, and distribute power.”*’

Misguided rules that do not respect these democratic norms and practices can severely
undermine a legislature’s basic legitimacy. When Thomas Jefferson first pondered how he would
oversee the conduct the Senate while he presided over it as vice president from 1797 to 1801, he
emphasized procedures that would restrict the “the wantonness of power.” He emphasized the
need for rules “not subject to the caprice of the Speaker or captiousness of the members. It is
very material that order, decency, and regularity be preserved in a dignified public body.”*8
Since Jefferson wrote his Manual of Parliamentary Practice more than two centuries ago,
legislative procedure has evolved as the party system took hold, American democracy has
expanded, and the nation’s society and economy grew vastly. But core questions about whether



the legislature operates in a democratic and fair way have not changed: is the legislative body
representative, is it accountable to the people, and does it provides a fair and equal forum where
conflict can be resolved?*

To be sure, legislative organization and procedure reflects more than just high-minded
concerns.® Legislative rules most decidedly can affect substantive outcomes, reinforce unfair
power structures, or unduly aggrandize the power of individual leaders.>* But this is precisely
why rule changes must be closely examined and judged based on first principles.

The types of emergency rules a legislature can implement vary from jurisdiction to jurisdiction.
For example, when the Michigan legislature met in person on April 7, notwithstanding the death
of one of its members from Covid-19, it did so ostensibly because a provision of the state’s
constitution was read to bar virtual meetings.? Other state constitutions contain no such
requirement.>® More broadly, constitutions often include other types of procedural constraints,
such as the U.S. Constitution’s quorum provision requiring a majority of each chamber’s
members for the conduct of business.>* Because of these variations, some jurisdictions may not
be able to fully implement every recommendation outlined below.

Our recommendations are as follows, divided into two broad categories: meeting and legislating,
and transparency and openness. As noted, all of these recommendations are guided by the
imperative to hew as closely as possible to normal procedures. The changes we do recommend
should be temporary and left in place only for as long as public health experts believe they are
needed to protect the health or safety of members, staff, and the public. Regular order should be
restored as soon as it is feasible to do so, possibly using extra protections, such as wearing masks
or sitting farther apart.*

A. Meeting and Legislating

The core challenge arising during the Covid-19 pandemic is how to meet and conduct legislative
business when it may be impossible or dangerous for legislators and staff to be physically
present in the same space. To address this problem, we recommend that legislative bodies
consider moving to remote meetings where permitted on a temporary basis, as several have
already done.®® Legislators should avoid changing other rules to accommodate that move unless
absolutely necessary.

Switch to virtual sessions temporarily. One of the most critical changes any legislative body
can make in response to the Covid-19 pandemic is to enable virtual meetings and hearings and
remote votes. Unlike in many past crises, virtual meetings and remote voting are now feasible
from both a technological and security standpoint.>” Nevertheless, in ordinary times they remain
suboptimal. Writing about Congress, the scholars Timothy LaPira and James Wallner have noted
that “[a] Congress whose members meet virtually and vote remotely is likely more dysfunctional
and less legitimate than one whose members are physically present.”®® In the present
circumstances, however, the options are regular virtual sessions, sporadic and quickfire in-person
sessions with elaborate and cumbersome safety procedures, regular in-person sessions that pose
serious health and safety risks, and not meeting at all. In this context, virtual sessions are vastly
preferable on a temporary basis.



Legislative bodies should make every reasonable effort to hold virtual meetings that are as
similar as possible to in-person meetings.*® For instance, during emergencies, it may be tempting
to make the legislating process quicker or more “efficient.” For some, that might prompt new
limits on the amount of time or number of times a member can speak, or on the number of bills a
member can introduce.®® But such limits risk muzzling honest debate and dissent—a core feature
of democratic legislatures. While some debates over emergency legislation may require special
rules, such sweeping departures from regular order should be avoided.

Virtual sessions are also likely to encounter technical difficulties. As frustrating as they may be,
it is imperative that they be solved and not ignored, especially during a period of democratic
stress.5! Legislative business should not move forward any time a significant number of members
cannot participate due to technical problems.5?

When deciding whether to move to virtual sessions, most legislative bodies, including Congress,
may confront different constitutional or internal procedural rules governing full legislative and
committee meetings. Virtual committee meetings may be easier to conduct and raise fewer
constitutional or legal questions; legislatures should explore that option with alacrity.
Committees are where most of the process of legislating actually takes place, and they are also
ground zero for oversight. Even if full legislative sessions must be conducted wholly or partly in
person, legislatures should take advantage of the greater flexibility they are likely to have with
respect to committee meetings.

Modify quorum rules sparingly, and only in ways that respect core representative
principles. In a pandemic or other emergency that may pose the risk of mass incapacitation
where a significant number of members are unavailable, legislative bodies may need to modify
the requirements for a quorum to allow for conducting business with fewer members present.
However, quorum rules should be modified with extreme care and only in ways that respect
basic principles of representative democracy.

Quorum rules ensure the presence of a sufficient portion of legislators to preserve a body’s
representative character. In essence, a quorum prevents undemocratic action taken by a
minority.®® The American framers believed quorum requirements were sufficiently important to
write them into the Constitution, mandating that both the House and Senate must have a majority
of members present in order to do business.®* Like Congress, most state legislatures require a
majority of elected members to be present for quorum.®® However, many state emergency laws
and procedures suspend or rework quorum requirements.®® Doing so may be an invitation to rule
by a small minority overseen by whoever happens to be the leaders of the two chambers at the
time. This could threaten a body’s basic representative character.

Nevertheless, when dealing with continuity of government in an emergency, a legislature needs
to consider the possibility of mass incapacitation of its membership, particularly in the event of a
rapid attack or natural disaster (or if legislators cannot be in the same physical space and remote
sessions are not permitted). Under such a circumstance, quorum rules may need to change, but
legislators should take care to preserve core safeguards. One example of appropriate caution
involves the rule changes passed in Oregon, which waived its legislative quorum requirement in
the event of a mass incapacitation and counterbalanced it with a supermajority rule that a three-
fifths majority of those able to attend would have to vote for any legislation in order for it to be
enacted.” This deals with the practical difficulties created when large numbers of incapacitated



members drive down the representative core of the legislature by requiring a supermajority for
enacting a law.

Modifying quorum rules may be especially pertinent in states with constitutions that require the
legislature to meet in person to pass laws. However, there are often creative solutions that may
be preferable to more radical changes. For example, it may be possible to conduct a blended live-
plus-virtual meeting, in which a small number of members meet in person while others attend
virtually and are recognized for quorum purposes.®® As long as all members have an equal right
and ability to attend (virtually or in person) and the rules are not otherwise altered, these
arrangements are preferable to altering quorum requirements.

Continue tabulating individual votes. Even as legislatures move to remote sessions, they
should continue to tabulate individual legislators’ votes as they ordinarily would. In the rush to
enact laws while dealing with public health concerns, several states have been tempted either to
suspend recorded votes or even to presume how a member votes (for example, by treating a
failure to vote “no” as an affirmative vote).”® These actions, however well-intentioned,
undermine democratic accountability and should be avoided. Recorded votes on important
legislation require representatives to take a clear position, for which their constituents can hold
them accountable. Especially given other changes already in place like virtual meetings and
modified quorum requirements, an emergency is not an adequate justification for doing away
with such an important component of the representative process.

Use proxy voting only when necessary and with clear limits. It may be necessary in some
circumstances to permit voting by proxy. In general, proxies are discouraged for the same reason
that individual vote tallies are preferred. Under normal circumstances, lawmakers are expected to
show up, take part in debate, and then cast their votes in person so that there is no doubt of their
accountability for each vote.”

States that are able to establish a coherent virtual legislation system should not permit proxy
voting. But as noted, several states are constrained by constitutional provisions that appear to bar
virtual meetings. In those limited instances—or if moving to a full virtual session is simply not
politically feasible—some form of proxy voting may be needed on a temporary basis.

In the rare circumstances when proxy voting is necessary, proxy rules should be tightly crafted to
ensure that votes are clearly recorded for each legislator and to prevent using the proxy system as
a way to hand over votes en masse. For example, in some cases, proxy voting rules have allowed
legislators to authorize a designee to vote as he or she “sees fit.”’? This undifferentiated proxy
vote authorization should not be permitted. The better approach is the one taken by the Arkansas
House of Representatives, whose Covid-19 emergency procedures require legislators to indicate
specific proxy votes in writing ahead of time. The emergency rules recently adopted by the U.S.
House of Representatives contain a similar requirement.”

Avoid delegating additional power to legislative leaders. Some legislatures have crafted new
or emergency procedures granting legislative leadership significant new power to set priorities
and alter procedures during the crisis.’* Such changes that concentrate legislative power among a
small number of members serving in leadership should be avoided or minimized.

In most states, and certainly in Congress, legislative leaders already have significant agenda-
setting and procedural authority.” That power is often necessary, but it can also be used to cut



off consideration of important issues a leader personally disfavors. For instance, in recent weeks,
both federal and state legislative leaders have received criticism for attempting to limit
consideration of certain relief legislation and other efforts to mitigate the effects of the
pandemic.”®

Despite these concerns, the understandable desire to focus on priority issues and to conserve
strained legislative capacity during emergencies has led several states to pass rules or laws that
give their legislative leadership more power to control the agenda. For example, Colorado’s
emergency law creates an Executive Committee that has the power to determine what legislation
is mission-critical and to cut off legislators from calling up for consideration more than a
particular number of bills. In California, the head of the Senate is allowed to summarily remove
or replace members of any standing committee.”’

No matter how well-intentioned, these expanded powers are ripe for abuse. Leaders who already
wield significant power should not have the ability to arbitrarily cut off opposing views.
Concentrating more authority in the hands of a small number of members can also exacerbate the
risk of corruption.”

The risks associated with granting leaders more power are likely to substantially outweigh the
benefits. This is especially true given the substantial power most legislative leaders already
enjoy, the potential for virtual meetings and technology to enable something approaching normal
order, and the possibility that the Covid-19 pandemic may continue in some form or another for
years, as previously noted. Non-emergency business will need to continue even while emergency
procedures are in place, and legislative leaders should not be able to stifle democratic debates on
those matters.

That being said, there is one circumstance in which legislative leadership should be given
additional power in an emergency. In some states, the legislature is constitutionally limited to
convening for a set number of days or during a particular date range, and only the governor has
the power to call it into emergency session.”® Where feasible, states should vest that power in
legislative leaders, as Utah recently did.°

B. Transparency and Openness

Beyond delineating the basic mechanics of meeting and legislating, emergency legislative
continuity procedures must preserve transparency and opportunities for public participation in
the legislative process—which are often among the first casualties of emergency lawmaking.
Many state legislatures have closed their capitol buildings or public galleries.®! Others have
adopted virtual session procedures but have made no clear provisions for how the public or press
are to have access and provide input.®2 In some cases, states have suspended their open
government laws, though it appears in most cases that these moves are bluntly crafted efforts to
facilitate virtual meetings more than they are motivated by a desire to act in secrecy.®

Given the available technological capabilities, the public has every right to expect that the
legislators will continue to operate with roughly the same degree of transparency and openness
that would exist in ordinary circumstances. Several organizations have put forward thoughtful
suggestions for how they can do so, with which we largely concur.®* In our view, the most
important guidelines are the following:
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o Provide ample public notice for all proceedings. There should be widespread public notice of
scheduled proceedings, including committee hearings.

e Preserve real-time public access. The public should have the ability to easily observe meetings
live and be given opportunities to participate equivalent to doing so in person—ideally via video
conference but in the very least by telephone and through written testimony. If audio or video
coverage of a meeting or proceeding is interrupted, the meeting should be suspended absent clear
extenuating circumstances.

o Clearly identify all participating legislators. Legislatures should ensure that members of any
public body are clearly identified and audible, and that the chair of the proceeding clearly states
which members are participating remotely, both at the beginning of and throughout the meeting.

o Make recordings and other documents publicly available. All open sessions or meetings
should be recorded. The recordings should promptly be made available to the public via a
government website. Public documents used during proceedings, including testimony or
legislative language, should also be made available, as they would under normal circumstances.

Implementing these recommendations will give the public the ability to continue participating in
legislative proceedings and holding their elected representatives accountable during a critical
time.

Conclusion

The United States cannot effectively confront emergencies without its legislatures. In 1861, after
confederate forces started the Civil War by firing on Fort Sumter, President Lincoln took two
actions simultaneously. One was to muster the state militias. The second was to call Congress
into emergency session “to consider, and determine, such measures as, in their wisdom, the
public safety, and interest, may seem to demand.” When the nation confronted its greatest crisis
more than 150 year ago, Congress was indispensable to preserving the Union.

Today, amidst the Covid-19 pandemic, Congress and state legislatures must similarly remain
fully engaged in the business of governing, and take the steps necessary to fulfill their
constitutional roles.

This paper is available online here: https://www.brennancenter.org/our-work/research-
reports/maintaining-legislative-continuity-through-emergencies

For media inquiries, contact: Rebecca Autrey, rebecca.autrey@nyu.edu; 202-753-5904
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members be able to simultaneously hear or read proceedings, and that all documents be available to the lawmakers. As a result of
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Committee, which requires that two members of the minority party be present for transacting business. United States S. Comm.
on the Judiciary Rule I11(1), available at https://www.judiciary.senate.gov/about/rules. This is not the time to substantively alter
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8 U.S. Const. art. I, § 5.
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in Remote Sessions Amid Coronavirus Pandemic,” Boston Herald, May 5, 2020,
https://www.bostonherald.com/2020/05/05/lawmakers-set-rules-for-debate-voting-in-remote-sessions-amid-coronavirus-
pandemic/.
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