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INTRODUCTION

When the Ohio Redistricting Commission (the “Commission”) on May 5, 2022,
reapproved and resubmitted a General-Assembly district plan that it first adopted on February
24, 2022 (the “Third Plan”), the Commission was left with no viable alternative. As Secretary of
State LaRose explained during the Commission’s May 5, 2022 meeting, August 2, 2022, is the
latest date for Ohio to conduct a primary election for the offices of State Representative, State
Senator, and political party State Central Committee member without altering the scheduled
timeline to successfully administer a general election. The only way this scheduled timeline
could be altered is by emergency legislation, and the leaders of the General Assembly have
indicated that they do not have the votes to enact such legislation. Thus, by a vote of 4-3, the
Commission approved a motion to use the Third Plan “only for use in the 2022 election,” thereby
allowing remaining primary and general elections to go forward in 2022 without adopting the
Third Plan for use in later elections.

Petitioners do not effectively refute this reality. And to allow this plan to proceed, this
Court need not revisit its earlier decisions invalidating the Third Plan and other Commission-
approved plans. Instead, the Commission respectfully requests that this Court defer a decision
on Petitioners’ latest objections, allowing the Secretary of State and Ohio’s elections officials to
use the Third Plan for the remaining primary and general elections in 2022. With such a
deferral, this Court will retain jurisdiction over these matters going forward, allowing further
litigation following the 2022 general election as may be necessary.

STATEMENT OF FACTS

Rather than repeat the Commission’s statements of facts in its response to Petitioners’
previous objections, the Commission incorporates those statements herein and provides

additional updated facts.



On February 24, 2022, the Commission, by a 4-3 vote, adopted a newly revised General-
Assembly district plan (the “Third Plan”). On March 16, 2022, this Court found the Third Plan
violated Article XI, Section 6 of the Ohio Constitution. See League of Women Voters of Ohio v.
Ohio Redistricting Comm., Slip Opinion No. 2022-Ohio-789 (“League I1I’"). On March 28,
2022, the Commission adopted a Fourth Plan, which, on April 14, 2022, this Court found also
violated Article XI, Section 6 of the Ohio Constitution. See League of Women Voters of Ohio v.
Ohio Redistricting Comm., Slip Opinion No. 2022-Ohio-1235 (“League 1V”). Following that
latest decision, the Commission met on May 4, 2022, and again on May 5, 2022.

During the May 5, 2022 meeting, House Minority Leader Russo proposed a motion to
adopt the independent mapmakers’ maps as modified, presented to state and federal courts, and
uploaded to the Commission’s website. The Commission voted 5-2 to defeat Leader Russo’s
motion. Secretary of State LaRose read a prepared statement into the record, titled “Statement to
the Ohio Redistricting Commission by Ohio Secretary of State Frank LaRose Regarding
Logistical Realities of Administering a 2022 General Assembly Primary Election.” The
statement is available on the Commission’s website and attached as Exhibit 1 to the
Commission’s May 6, 2022 Notice of Resubmission of the Commission’s February 24, 2022
General-Assembly Plan (“May 6 Notice™).

Secretary LaRose’s statement explained that a primary election date has not yet been
established for the offices of State Representative, State Senator, and political party State Central
Committee member. (May 6 Notice, Ex. 1 at 1). “The Ohio General Assembly has the sole
authority in the Ohio Revised Code ([R.C.] 3501.40) to set the time, place, and manner of a
public election conducted in the State of Ohio.” (1d.). “The only other government entity that

can supersede that authority is a federal court of law.” (1d.).



“A three-judge panel assigned to consider the Ohio General Assembly redistricting case,
Gonidakis et al. v. LaRose, Case No. 2:22-CV-773 (S.D. Ohio), has ordered that if the State does
not adopt a lawful district plan and set a primary election date before May 28,” the federal court
“*will order the primary be moved to August 2 and [the Third Plan] be used for only the 2022
election cycle. After that, Ohio will have to pass a new map that complies with federal and state
law.”” (Id. (quoting Gonidakis, April 20, 2022 Memorandum and Order, at 58).

Secretary LaRose explained that as of now, the “Ohio General Assembly has not set a
primary election date for the abovementioned contests. Any action doing so would require an
emergency clause to make the election date and its associated deadlines effective immediately.”
(Id.). “The Speaker of the Ohio House and the President of the Ohio Senate have indicated
publicly that they lack the required two-thirds vote in both chambers to enact emergency
legislation for this purpose.” (ld.). Therefore, “the only remaining option to conduct a primary
election to which Ohio voters are entitled is the prescribed action by the federal district court.”
(1d.).

Secretary LaRose stated that his office “and the bipartisan Ohio Association of Elections
Officials have repeatedly stated that because August 2, 2022, is already reserved for “special
elections’ in Ohio law, it is the only date on which a statewide primary election can be conducted
in advance of the scheduled [g]eneral [e]lection (November 8, 2022). August 2, 2022 is also the
latest date by which Ohio can conduct a primary election without overlapping or altering the
scheduled timeline to successfully administer a [g]eneral [e]lection.” (Id.). “This is also
recognized by the three-judge panel in Gonidakis . . . and uncontested by any of the parties

involved in that litigation.” (1d.).



Secretary LaRose further explained the statutory timeline leading up to an election.
“Under Ohio law, elections are conducted over at least a 90-day period. “Eighty-nine days
[stood] between [May 5, 2022, the date of Secretary LaRose’s statement] and August 2, 2022,
putting Ohio within the traditional statutory window for administering its next election.” (ld.).
“The federal panel majority in Gonidakis . . . stated clearly that for any new district plan to be
utilized for an August 2, 2022 primary election—and to have the benefit of a full, 90-day
election administration period—the Commission would need to adopt it by April 20, 2022.”
(Id.). “Their opinion is based on testimony from my staff that the 88 county boards of election
would collectively need at least two weeks to reprogram their computer systems to new House
and Senate districts before the full, 90-day primary election period would begin, which would
also do the least amount of damage to current Ohio election law.” (1d.). “To administer an
August 2 primary election, the boards must meet a series of statutory and administrative
deadlines to have the first ballots, known as Uniformed and Overseas Citizens Absentee Voting
Act (‘“UOCAVA’) ballots, prepared no later than June 17, 2022 (46 days before the election).”
(Id.). To achieve this, Secretary LaRose stated that officials must meet the following statutory
requirements:

» Certify candidates no later than 78 days before the primary election.
R.C. 3513.05.

» Hold protests against certified candidates no later than 74 days before
the primary election. R.C. 3513.05.

» Determine the validity or invalidity of the declaration of candidacy and
petition. R.C. 3513.05.

» Receive write-in candidates’ declarations of intent for partisan offices
no later than 72 days before the primary election. R.C. 3513.041.

* Hold protests against write-in candidates no later than 67 days before
the primary election. R.C. 3513.041.



» The Secretary of State must certify to boards of elections the form of
official ballots no later than 70 days before the primary election. R.C.
3513.05.

» Board of elections of the most populous county in a multi-county
district must certify names of all candidates to the other county boards
of elections in the district no later than 70 days before primary
election. R.C. 3513.05.

(Id. at 1-2). Accordingly, “Boards of elections need at least two weeks to reprogram voter
registration and tabulation systems to accommodate a new map, which as of [May 5, 2022] takes
us to at least May 19.” (ld. at 2). *“At that point, the boards would already be in violation of state
law unless the General Assembly changes the statutory deadlines. Additionally, [the Secretary
of State’s] office would not instruct the boards to deprogram [the Third Plan] before May 28,
risking that the new map could be invalidated with no immediate options to administer a primary
election.” (Id.). “This administrative delay also reduces or nearly eliminates the required
process election officials must complete to conduct testing on all voting equipment, proof
ballots, test ballots, recruit poll workers, and order absentee and Election Day ballots.” (1d.).
Speaker LaRose provided the following summary:

» The last date a new map could have been ordered and implemented
without altering current statutory deadlines that precede an August 2,
2022 primary election was April 20, 2022.

* The General Assembly has not set a new primary date, and its leaders
have publicly stated they do not have the votes to pass emergency
legislation to do so.

» All but two of Ohio's 88 county boards of elections have fully
programmed the [Third Plan] adopted by the Ohio Redistricting
Commission.

* A majority of the federal panel considering Gonidakis, et al. v. LaRose
recognized that [the Third Plan] has ‘administrative advantages’ of
implementation that no other map produced by the Commission to date
presents, including a largely completed candidate certification process
that also would not require the revisiting of filing deadlines and
residency provisions.



(1d.). Accordingly, Secretary Larose concluded, the Third Plan “is the only viable option to
effectively administer a primary election on August 2, 2022.” (1d.). “If on May 28, 2022, the
federal court orders that Ohio use [the Third Plan] and sets the primary election date on August
2, 2022, my office will issue a directive to the boards of elections implementing that order and
providing detailed instructions on the administration of a successful primary election.” (Id.).

After he finished reading his written statement into the record, Secretary LaRose added
that “once Map 3 was adopted by this commission, our office dutifully followed the law with all
of the timelines laid out in the law, including, administering directives to the boards of elections
that told them to accept and review candidate petitions, [and] allow for the protest period to
begin.” (See Commission May 5, 2022 Hearing Transcript at 7, available at
https://www.redistricting.ohio.gov/assets/organizations/redistricting-commission/events/
commission-meeting-may-5-2022-316/transcript-1642.pdf). “It also informed candidates how to
utilize their rights . . . should they wish to move and even issuing the form of the ballot as well as
posting a federal write in ballot absentee notice which is required under federal law.” (Id. at 7-
8). “All of those things occurred prior to [this Court’s] invalidation [of the Third Plan].” (Id. at
8). So effectively, . . . the Ohio Supreme Court pressed pause on all of those elections
administration processes if the federal court on the 28th of May were to overturn the ruling of the
Ohio Supreme Court, essentially validating the [Third Plan].” (1d.). “Our office is fully
prepared to press play again on all of those processes which need to continue. That, simply
stated, is why [the Third Plan] is the most viable option from the elections administration
standpoint.” (Id.).

Following Secretary LaRose’s statement, Senator McColley, “for all the reasons we’ve

discussed here today and those enumerated by Secretary LaRose’s statement,” moved



that the Commission resubmit the [Third Plan] only for use in the 2022
election, and the statement to the Redistricting Commission by Ohio
Secretary of State LaRose to the Secretary of State’s office no later than 9
a.m. [May 6, 2022] in response to the Ohio Supreme Court’s order dated
April 14, 2022. And after filing with the Secretary’s office, counsel for the
Redistricting Commission shall file the [Third Plan] and the statement to
the Redistricting Commission by . .. Ohio Secretary of State LaRose with
the Ohio Supreme Court not later than 12 p.m. tomorrow in response to the
Ohio Supreme Court’s order dated April 14, 2020.

(Id.). The Commission voted 4-3 to approve Senator McColley’s motion, with no member of the
Democratic party voting to approve the motion. (ld. at 11). Leader Russo then read a Minority
Report into the record. (Id. at 12-13). The report is available on the Commission’s website and
attached as Exhibit 2 to the Commission’s May 6, 2022 Notice of Resubmission of the
Commission’s February 24, 2022 General-Assembly Plan.

ARGUMENT

As set forth above, Secretary LaRose explained that the Third Plan is the only the only
viable option to effectively administer a primary election on August 2, 2022, which is the latest
date by which Ohio can conduct a primary election without overlapping or altering the scheduled
timeline to successfully administer a general election. The last date a new map could have been
ordered and implemented without altering current statutory deadlines that precede an August 2,
2022 primary election was April 20, 2022, six days after this Court issued its latest decision on
any General-Assembly redistricting plan. Meanwhile, the Speaker of the Ohio House and the
President of the Ohio Senate have indicated publicly that they lack the required two-thirds vote
in both chambers to enact emergency legislation to set a primary date and alter statutory
deadlines. Further, all but two of Ohio’s 88 county boards of elections have fully programmed
the Third Plan adopted by the Ohio Redistricting Commission. Accordingly, if Ohio is to
conduct primary and general elections in 2022, the Third Plan is the only option. Petitioners do

not effectively refute this reality.



To be sure, this Court invalidated the Third Plan in League I1l. And while the
Commission has argued that this Court should uphold previous Commission-adopted plans,
including the Third Plan, the Court need not revisit or reconsider its prior decisions at this time.
Rather, to allow the 2022 primary and general elections to take place, this Court could simply
defer its decision on these matters until after the 2022 general election, thereby retaining
jurisdiction going forward.

Moreover, the Court should reject Petitioners’ various suggested remedies that go beyond
determining whether the Third Plan satisfies the Ohio Constitution. The only plan in front of this
Court now is the Third Plan adopted by the Commission on February 24, 2022, which the
Commission reapproved and resubmitted to the Secretary of State on May 5, 2022. The Ohio
Constitution expressly states that “[n]o court shall order, in any circumstance, the
implementation or enforcement of any [G]eneral[-][A]ssembly district plan that has not been
approved by the [Clommission.” Ohio Const., Art. X1, § 9(D)(1). It further expressly states that
“[n]o court shall order the [Clommission to adopt a particular [G]eneral[-][A]ssembly district
plan or to draw a particular district.” Id. § 9(D)(2). The express language of the Ohio
Constitution precludes this Court from ordering the adoption of any particular plan that the
Commission itself has not approved.

In short, given that August 2, 2022 is the latest possible date for a primary election in
Ohio, and given the General Assembly’s inability to alter statutory deadlines in advance of this
date, the only way to conduct primary and general elections in Ohio for the offices of State
Representative, State Senator, and political party State Central Committee member is to allow

the use of the Third Plan for these 2022 elections.



CONCLUSION

Accordingly, for the above reasons, the Ohio Redistricting Commission respectfully
requests that the Court defer a decision on Petitioners’ latest objections, allowing the Secretary
of State and Ohio’s elections officials to use the Third Plan for the remaining primary and
general elections in 2022. With such a deferral, this Court will retain jurisdiction over these
matters going forward, allowing further litigation following the 2022 general election as may be

necessary.
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