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Congress can take action to establish staggered 18-year
terms of active service for Supreme Court justices and
bring regular turnover to the bench. The result would be
a more legitimate, ethical Court that better reflects Amer-
ican values and democracy.

rticle III, which structures the judicial branch,
Ais sparsely detailed. Section 1 provides that “the
judicial Power of the United States, shall be vested
in one supreme Court, and in such inferior Courts as the
Congress may from time to time or dain and establish”
and that “the Judges, both of the supreme and inferior
Courts, shall hold their Offices during good Behaviour,
and shall, at stated Times, receive for their Services, a
Compensation, which shall not be diminished during
their Continuance in Office.” Section 2 enumerates the
types of cases and controversies to which “the judicial
Power shall extend,” identifies the types of cases under
the Supreme Court’s original jurisdiction, and establishes
that “the supreme Court shall have appellate Jurisdiction,
both as to Law and Fact, with such Exceptions, and under
such Regulations as the Congress shall make.” Section 3
discusses punishment for treason.
The value of judicial independence is embedded in this
constitutional design. By providing that judges hold their

offices during good behavior, the Constitution prevents
Congress from ousting judges from office other than
through the high bar of impeachment and removal. And
by prohibiting the diminution of judicial salaries, the
Constitution guards against retaliation by the political
branches for unpopular decisions.!

At the same time, while Article Ill mandates that there
be a Supreme Court vested with “the judicial Power of the
United States,” it says remarkably little about how the
Supreme Court should operate. Rather, it leaves it to
Congress to make significant determinations regarding
the Court’s structure and powers pursuant to Article III
and its authority to “make all Laws which shall be neces-
sary and proper.”?

Congress has repeatedly exercised this authority. For
example, it has changed the number of justices on the
Court six times, with sizes ranging from 5 to 10 justices.?
[t also has substantially changed the Court’s jurisdiction®.
[t was not until 1891, for example, that Congress granted
the Court the power of discretionary appellate review.®
Congress has also altered the duties of justices. For
instance, when Congress created circuit courts through
the Judiciary Act of 1789, it did not create corresponding
circuit judges. Instead, Congress mandated that Supreme
Court justices sit alongside local district judges to hear
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cases in a practice known as circuit riding.® In 1803, in
Stuartv. Laird, the Supreme Court upheld circuit riding as
constitutional, against an objection that the justices had
never been separately appointed as circuit judges’.
Congress maintained this practice for more than 100 years
until it became untenable for the justices to fulfill their
duties on both circuit courts and the Supreme Court?®.

The active/senior justice model is similar to along-stand-
ing system of senior judges that is more than a century old
and that has applied to Supreme Court justices since 1937.
The main difference is that under the reform, justices take
senior status pursuant to a fixed schedule rather than at a
time of their choosing. This distinction has constitutional
relevance, however, only if being required to take senior
status is akin to being forced from office, such that the
justices would no longer “hold their Offices during good
Behaviour.”

But the Supreme Court ruled nearly 90 years ago that
senior judges continue to hold their judicial offices. In
1934, in Booth v. United States, the Court considered a
predecessor of the senior judge statute that applied to
lower court judges. The Court held that assuming senior
status does not constitute a removal from office. Consid-
ering a challenge by a senior judge to a reduction in
salary, the Court concluded that senior judges could not
have their salaries reduced because a senior judge “does
not surrender his commission, but continues toact
under it.”*° In other words, senior judges remain judges
within the meaning of Article IIl. The Court explained
that “Congress may lighten judicial duties, though it is
without power to abolish the office or to diminish the
compensation appertaining to it.”*!

Although Booth concerned lower court judges, its
reasoning applies with equal force to Supreme Court
justices because Article [[I's Good Behavior Clause applies
to “Judges, both of the supreme and inferior Courts.”?
While imposing a schedule for when justices take senior
status leaves them with less discretion over the content
of their dockets, it is Congress, not the justices them-
selves, that holds the power to define the contours of
justices’ dockets and duties.

While the Supreme Court has not squarely addressed
the constitutionality of senior judges since Booth, it has
affirmed its underlying rationale. In Nguyen v. United
States, a 2003 case challenging the constitutionality of an
appellate panel consisting of an active circuit judge, a
senior circuit judge, and an Article [V territorial judge from
the Northern Mariana Islands, the Supreme Cour theld that
the panel lacked the authority to hearthe appeal due to the
presence of the Article [V judge. But in doing so, the Court
confirmed that both the active and senior judge were, “of
course, life-tenured Article Il judges who serve during
‘good behavior’ for compensation that may not be dimin-
ished while in office.”® Lower courts have also entertained
challenges to the constitutionality of the senior judge

system since Booth, including several in recent years. They
have consistently held that the senior judge system is
constitutional and that arguments to the contrary are
without merit.*

Moreover, there is a long-standing tradition of justices
who have retired from active service sitting by
designationon lower federal courts, including Justices
Potter Stewart, Lewis F. Powell Jr., and Byron White and,
in recent years, Justices O’Connor and Souter.*® Since 1937,
retired justices have heard more than 1,300 cases while
sitting as judges on the courts of appeal and district courts.
[f it were the case that justices surrender their judicial
office when they retire from active service on the Court,
then the practice of justices sitting by designation would
itself be unconstitutional. As the Court noted in Booth, “It
is scarcely necessary to say that a retired judge’s judicial
acts would be illegal unless he who performed them held
the office of judge.””

Some critics have objected to senior justices by
suggesting that the Constitution creates a separate
“office” of Supreme Court justice that is distinct from the
office of lower court judge. ®According to this argument,
in order to retain their office within the meaning of the
Good Behavior Clause, justices must perform duties
related to their Supreme Court office. But Congress has
broad power to define the content of the office of a
justice, including, as Booth recognized, to “lighten judicial
duties” over the course of a judge’s tenure and, as Stuart
recognized, to require justices to serve on lower courts.
Indeed, under the current system, justices who have
retired from active service can sit by designation on lower
courts but are barred from sitting on the Supreme Court.*®

To be sure, Congress could not “lighten” justices’
duties out of existence altogether such thatthey held
office in name only. Nor could Congress single out an
individual justice for lightened duties or target justices
appointed by a president of a particular political party.
But these actions are forbidden because they are assaults
on the values of judicial independence enshrined in the
Constitution’s structure. By contrast, the active/senior
justice model targets no justice individually and does
not impinge on the justices’ decisional independence.

Separately, some critics have objected to senior justice
models on the theory that elevating an active justice to
senior justice without a separate appointment violates the
Constitution’s Appointments Clause. 2° However, under
Supreme Court precedent, a change in duties does not
require a new appointments long as the new duties are
sufficiently germane to those of the original position. This
“germaneness” requirement under the Appointments
Clause is quite broad. For example, in Weiss v. United
States, the Court held that a commissioned military officer
could be designated as a military judge without a separate
appointment.? It is far from clear that prospectively chang-
ing justices’ duties implicates the Appointments Clause.
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Regardless, because federal law already authorizes
retired justices to engage in the duties with which senior
justices would be tasked under the active/senior justice
model, it appears clear that a separate appointment is
not required.??

Finally, some critics point to historical practice in
objecting to the active/senior justice model. But whileit
is true that justices have been able to sit inactive service
until they choose to step down, the fact that earlier
generations did not see a need to restructure “good
behavior” tenure into active service and senior service
does not mean that Congress lacks the authority to do

so today. The Constitution leaves Congress with wide
latitude to define the Court’s structure and the justices’
duties as required by the needs of the day, constrained
by structural protections that preserve judicial indepen-
dence. As recognized by dozens of prominent constitu-
tional scholars, the active/senior justice model is fully
consistent with the Constitution’s text and structure, as
well as with longstanding precedent about the operation
of senior judges.?

Full text and endnotes: www.brennancenter.org/
our-work/policy-solutions/supreme-court-term-limits
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