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INTRODUCTION 

 Appellants Harris County Republican Party, Dallas County 

Republican Party, Republican National Committee, National Republican 

Senatorial Committee, and National Republican Congressional 

Committee (“Republican Party Appellants”) support and seek to uphold 

free and fair elections on behalf of all Texans.  They therefore appeal the 

District Court’s erroneous ruling enjoining enforcement of section 7.04 of 

Senate Bill 1 (“SB 1”), join State Defendants’ Emergency Motion To Stay, 

and seek to reinstate the Texas Legislature’s commonsense election laws. 

 The Court should enter a stay pending appeal for all of the reasons 

explained in State Defendants’ Emergency Motion.  See Dkt. No. 6.  

Moreover, Appellants are likely to succeed on appeal for two additional 

reasons.   

First, Appellees impermissibly brought pre-enforcement, facial 

void-for-vagueness claims, which are “difficult, perhaps impossible” to 

maintain.   Roark & Hardee LP v. City of Austin, 522 F.3d 533, 547 (5th 

Cir. 2008).  No state court has even been given a chance to interpret 

section 7.04, which reinforces why Appellees must raise these arguments 

in the context of actual—not imagined—enforcement proceedings.  See 
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Burson v. Freeman, 504 U.S. 191, 210 n.13 (1992); Schirmer v. Edwards, 

2 F.3d 117, 124 (5th Cir. 1993). 

Second, Appellees’ free speech challenges are especially meritless 

because they are facial challenges that must—but cannot—satisfy the 

“daunting” standard governing such challenges.  Voting for Am., Inc. v. 

Steen, 732 F.3d 382, 386 (5th Cir. 2013).  Section 7.04’s vote harvesting 

ban has a “plainly legitimate sweep,’” id. at 387 (quoting United States v. 

Stevens, 559 U.S. 460, 473 (2010)): preventing paid partisans from 

pressuring voters to vote in a particular way while they fill out their mail 

ballots.  That is exactly the protection States are allowed to give in-person 

voters, as the Supreme Court already held.  See Burson, 504 U.S. at 210.  

SB 1’s extension of that same protection to mail voters therefore likewise 

comports with the First Amendment. 

ARGUMENT  

I.   Appellees’ Pre-Enforcement Facial Void-for-Vagueness 
Challenges Are Premature.   

 
Appellees’ void-for-vagueness claims cannot succeed on the merits 

because they are pre-enforcement, facial challenges.   

“In the context of pre-enforcement review . . . examining facial 

vagueness is often difficult, perhaps impossible, because facts are 
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generally scarce.”  Roark & Hardee, 522 F.3d at 547.  That is why a 

vagueness challenge must ordinarily be raised as a defense to 

prosecution.  See Burson, 504 U.S. at 210 n.13; Schirmer, 2 F.3d at 124. 

This case is a textbook example of one where that rule must be 

applied.  Appellees failed at the weeks-long trial to adduce any examples 

of prosecutions, threatened prosecutions, or investigations under section 

7.04.  Instead, they offered only speculation about how prosecutors might 

enforce section 7.04.  Their primary speculation—repeated throughout 

trial—was that paid canvassers will be prosecuted for unwittingly 

advocating around a hidden mail ballot.  See, e.g., State Stay Br. 11 

(citing record on this point). 

As State Appellants explain, section 7.04 does not reach such 

conduct.  Id. at 10, 12.  Section 7.04 has a knowledge scienter 

requirement, see Tex. Elec. Code § 276.015(b), and applies only to actions 

taken “in the physical presence” of a ballot, id. § 276.015(a)(2); accord 

State Stay Br. 10-12.  Thus, canvassers can be held liable only if they 

know a ballot is immediately, physically present—a point former Election 

Division Director Keith Ingram (testifying on behalf of the Secretary of 

State) confirmed at trial.  See State Appellants’ App. A at 53, 56 (District 
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Court acknowledging this testimony); Intervenor-Appellants’ Appendix 

(“App.”) 7:11-16, 10:3-16.   

The District Court, however, completely embraced Appellees’ 

speculation that section 7.04 will be enforced against unwitting 

canvassers.  See, e.g., State Appellants’ App. A. at 23, 57.  This was a 

clear error.  Before invalidating state statutes on void-for-vagueness 

grounds, courts must give state courts a chance to interpret the 

challenged laws.  After all, state courts can adopt a “limiting construction 

rather than a facial invalidation.”  Burson, 504 U.S. at 210 n.13.  

Intervenor-Appellants are confident Texas’s courts will reasonably 

interpret section 7.04 according to its plain meaning and limit its 

application to situations where a canvasser knows a ballot is immediately 

present.  See Tex. Elec. Code § 276.015(a)-(b).  At a minimum, the federal 

courts must give Texas’s courts a chance to adopt that reasonable 

limiting construction, not prematurely invalidate section 7.04 based on 

fanciful hypotheticals and speculation that Texas prosecutors and courts 

will behave unreasonably.  See Burson, 504 U.S. at 210 n.13. 

One more points bears emphasis.  The State Appellants are correct 

that section 7.04 is not vague at all.  But even if this Court disagrees, 
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Appellees must—but again cannot—show that the provision is 

“impermissibly vague in all of its applications.”  Vill. of Hoffman Ests v. 

Flipside., 455 U.S. 489, 495 (1982).  The archetypal situation where 

section 7.04 applies is when a canvasser is paid to secure votes for 

particular candidates or measures, and then the canvasser presses a 

voter to accordingly fill out a mail ballot while the canvasser watches.  

See State Stay Br. 10, 12; State Appellants’ App. A at 53, 56; App. 7:22-

8:13, 10:3-25.  There is nothing unclear about that archetypal 

application, meaning Plaintiffs’ facial void-for-vagueness challenges to 

section 7.04 fail.  

II.   Appellees’ Facial First Amendment Challenges Fail Because 
Section 7.04 Has a “Plainly Legitimate Sweep.”   

 
 Appellees’ First Amendment challenges are unlikely to succeed on 

the merits because they cannot satisfy the demanding standard for facial 

challenges.   

Appellees do not (and cannot) claim that they have been prosecuted 

or threatened with prosecution under section 7.04.  In fact, they 

presented zero evidence at trial of any investigations or prosecutions 

under section 7.04.  Instead, Appellees bring pre-enforcement, facial 
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challenges to section 7.04 under the First Amendment.  See State 

Appellants’ App. A at 53 (District Court acknowledging this point).   

 Therefore, Appellees must (but cannot) satisfy the “daunting” 

standard governing First Amendment facial challenges.  Voting for Am., 

732 F.3d at 386; Moody v. Netchoice, 144 S. Ct. 2383, 2397 (2024) (calling 

facial-challenge standard for First Amendment challenges “rigorous”).  

“Courts generally disfavor facial challenges, and for good reasons.”  

Voting for Am., 732 F.3d at 386.  “[F]acial challenges threaten to short 

circuit the democratic process by preventing laws embodying the will of 

the people from being implemented in a manner consistent with the 

Constitution.”  Wash. State Grange v. Wash. State Republican Party, 552 

U.S. 442, 451 (2008).   

Therefore, to prevail in their First Amendment challenge to section 

7.04, Plaintiffs must prove that “‘a substantial number of [section 7.04’s] 

applications are unconstitutional, judged in relation to the statute’s 

plainly legitimate sweep.’”  Voting for Am., 732 F.3d at 387 (quoting 

United States v. Stevens, 559 U.S. 460, 473 (2010)); accord Moody, 144 S. 

Ct. at 2397 (reaffirming the standard).  
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In assessing whether Appellees can satisfy the First Amendment 

facial-challenge standard, the Court cannot consider “fanciful 

hypotheticals.”  United States v. Williams, 553 U.S. 285, 301 (2008).  

Rather, when assessing a First Amendment overbreadth argument, 

courts must consider real-word conduct, not speculation.  Id. at 300-01.  

Thus, instead of assuming that Texas prosecutors will act unreasonably, 

the Court must give Texas a chance to “implement[ section 7.04] in a 

manner consistent with the Constitution.”  Wash. State Grange, 552 U.S. 

at 451.   

Appellees cannot satisfy their demanding burden.  Both in their 

complaints and at trial, Plaintiffs’ attacks on section 7.04 featured 

farfetched hypotheticals—such as a paid persuader pushing a citizen to 

vote in a particular way while unaware of a ballot hidden “in the same 

room or in the voter’s purse.”  State Stay Br. 11 (citing record on this 

point). 

The District Court also impermissibly latched on to such 

hypotheticals involving unwitting individuals.  See State Appellants’ 

App. A. at 23, 57.  It did so even though Appellees presented zero evidence 

that Texas prosecutors have prosecuted, or would prosecute, such 
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unwitting individuals.  In fact, Texas prosecutors cannot prosecute 

unwitting individuals because section 7.04 has a knowledge scienter, 

meaning canvassers must know a ballot is physically present.  See Tex. 

Elec. Code § 276.015(a)-(b).  Of course, the District Court might have 

figured that point out if it had followed the Supreme Court’s instruction 

to give Texas a chance to “implement[ section 7.04] in a manner 

consistent with the Constitution.”  Wash. State Grange, 552 U.S. at 451.   

On the other hand, section 7.04 has a “plainly legitimate sweep.”  

Stevens, 559 U.S. at 473.  As former Election Division Director Keith 

Ingram explained at trial, section 7.04 permits organizations to “pay 

canvassers to go solicit votes for [their] preferred candidate.”  App. 10:17-

19.  Section 7.04 instead was enacted to prevent paid partisans from 

haranguing Texas citizens while they fill out their mail ballots.  See, e.g., 

App. 7:22-8:13, 10:3-25.  Such protection is precisely what Texas gives in-

person voters by requiring campaigners and partisans to remain 100 feet 

away from in-person polling places.  Tex. Elec. Code  §§ 61.003, 85.036.  

The Supreme Court has already made clear that such protection of voters 

from pressure while they vote in-person is legitimate and constitutional.  

See Burson, 504 U.S. at 210.  If anything, such protections are more 
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justified for mail voting because election officials are not present to deter 

particularly heavy-handed pressure.   See Veasey v. Abbott, 830 F.3d 216, 

239 (5th Cir. 2016) (acknowledging particular risk for elderly voters).  

Accordingly, Texas’s extension of that protection to mail voters complies 

with, rather than contravenes, the Constitution.    

Section 7.04 therefore has a “plainly legitimate sweep,” meaning 

Appellees must prove the challenged law’s “unconstitutional applications 

substantially outweigh its constitutional ones.”  Moody, 144 S. Ct. at 2397 

(emphasis added).  As discussed above, and for the additional reasons 

provided by the State Appellants, Appellees cannot make that “rigorous” 

showing.  Id.   

CONCLUSION 

 This Court should stay the District Court’s order pending appeal. 
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